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Introduction

One of the newest “innovations’ in juvenile corrections is the adoption of an
indugtria (productive work) mode of inmate programming such as that espoused by
such advocates as former Chief Justice Burger for the adult prison systems.? To date,
however, adoption of juvenile indugtries programs employing inmates in productive
work has remained modest in scope. One reason for the dow development of industria
work programsin juvenile inditutionsis ambiguity about legd redtrictions on such
programs. The absence of any clear undergtanding of the legd status of juvenile
industries programs discourages state administrators from moving quickly to adopt these
programs. Federd law ambiguity aso mitigates againgt any significant federd leadership
role in promoting state adoption of these programs.

Two types of legd issues predominate. Firdt, federa law prohibits the sde of
prison-made goods in interstate commerce except where the Department of Justice
certifies that an industries program does not unfairly compete with private industry and
labor. The question arises whether thislaw is gpplicable to industries operated in
juvenile corrections facilities. A corollary question iswhether other federd laws
regulating the workplace gpply to juvenile corrections. Second, Sate legidative
authority may be needed for specific agpects of an industries program. The statutory
authorities used for adult correctiond industries can serve as moddsfor laws
edtablishing juvenile correctiond indudtries.

Background: Adult Prison Industries Reform

Juvenile corrections grew, in part, out of adult correctiona systems of the 19th
and early 20th centuries2 For nearly dl of this extended period, prison industries

1 Warren Burger, “More Warehouses, or Factories With Fences?”, 8 New England Journal of Prison Law 111
(1982).
2 The other main source of the development of juvenile corrections was, of course, the juvenile court.
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programs were an integral component of adult corrections:3 Industries programs were
of severd kinds, including
Contract system

Piece-price system

Lease system

Public account system*

The firg three of these prison industries systems involved partnerships between
the state and private business that marketed the goods produced by inmate labor to the
public. These systems differed primarily in who supervised the inmate [abor: the Sate
supervised inmates under the piece-price system; private business supervised inmates
under the contract and lease systems. The public account system involved direct sdes
by state-run indudtries to the public.

State-Use Industries

In the late 19th and early 20th centuries, states began adopting the state-use
system for prison indudtries. This system involved correctiond operation of industries
and limited saes of industries goods to the public sector—other state agencies®> Sadeto
the public is forbidden under the state-use system.

Federd redtrictions on the sale of prison-made goods in interstate commerce
accelerated the adoption of the state-use system. Foremost among these was the
Hawes-Cooper Act of 1929 that permitted states to bar out-of- state prison-made
goods from salein therecaiving Sate® 1n 1940, the Sumners-Ashurst Act was
enacted, making transportation of prison-made goods in interstate commerce a federa
crime.” With the passage of thisfina piece of federd legidation, most of those few
states that had not yet adopted the state- use system soon did so.

Free Venture Prison Industries

Prison industries programs under the state- use system lost contact with the
private sector. Ther primary “customer” became the larger correctiona agency within
which they operated. Asaresult, modernization of equipment and practicesin the

N o o b~

Attorney General’s Survey of Release Procedures, Prisons(1940) 15-34. See also Neal Miller and Robert Greiser,
“The Evolution of Prison Industries’ in American Correctional Association, A Study of Prison Industry: History,
Components and Goal s (Washington DC: National Institute of Corrections, 1986).

Id.

Id.

Act of January 19, 1929, ¢.79 § 1,2, 45 Stat. 1084, codified at 49 U.S.C. § 11506.

Act of October 14, 1940, c. 872, 54 Stat. 1134.
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private sector did not affect prison indudtries. Skillstraining of inmatesin prison
industries became further removed from business practices in the private sector.8

Beginning in the 1960s, both the U.S. Department of Labor and the Law
Enforcement Assistance Administration sponsored programs to link federaly subsidized
employment training with correctiona programs?® By the mid 1970s, attention was
directed a prison industries 10 Out of this grew the Free Venture experiment to
modernize prison industries by encouraging them to adopt free world business practices.
The main emphasis was upon saif-supporting programs where proceeds from the sale of
prison-made goods and services covered the total cost of production. This meant,
among other effects, that prison industries’ employment of excess workers
(featherbedding) was too costly to continue.11

Privatization Approaches: 18 U.S.C. § 1761

The Free Venture gpproach built upon the existing state-run industries
dructures. In effect, it assumed continuation of the state- use sysem with modernization
of the methods of prison indusiries’ operations. Theflaw in its approach was that there
was no incentive for industries to adopt a Free Venture approach. It so had to
overcome inditutiona disincentives for the correctional agency to accept modernization
of prison industries since, initidly at least, fewer inmates would be employed by
industries2 This would increase the burden upon other correctiona programs to keep
inmates from being idle.

A pardld reform initiative that overcomes these problems is to encourage
private businesses to operate industries programs. Legidative proposals to establish
model projects for the privatization of prison industries were firgt introduced in
Congressin 1973.13 In 1979, Congress amended the federa bar on interstate
trangportation of prison-made goods to permit limited experimentation with privatization

8 MarciaFreedman and Nick Pappas, The Training and Employment of Offenders (Report to the President’s
Commission on Law Enforcement and Administration of Justice, 1967), 10-11.

9 These programs began early in the Johnson administration under the Manpower Development and Training Act of
1962 and wereinitially limited to institutional training programs. See U.S. Department of Labor, Training Needsin
Correctional Institutions(Manpower Research Bulletin No. 8, April 1966).

10 See Herbert S. Miller, VirginiaMcArthur & M. Robert Montilla, The Role of Prison Industries Now and in the
Future: A Planning Study (Report to the Department of Labor, 1975); J. David Coldren and Lawrence Meyers,
Report: Stateville Private Industry Project (Correctional Manpower Services Project funded under MDTA, 1974).

11 see Billy Wayson, Gail Funke and Neal Miller, Assets and Liabilities of Correctional Industries (Lexington,
Massachusetts: L exington Press, 1981).

12 See Grant Grissom, Impact of Free Venture Prison Industries Upon Correctional Institutions(Washington DC:
Government Printing Office, 1981).

13 Neal Miller and Walter Jensen, “Reform of Federal Prison Industries’ 1 Justice System Journal 1 (1974), describe
the bill introduced by Senator Percy of Illinois to encourage private business involvement with the federal prison
system.
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of prison industries operations or marketing.14 The new tatute, 18 U.S.C. § 1761(c),
conditioned the relaxation of the federa bar upon
Payment of prevailing wages to inmate workers

Fringe benefits comparable to those paid other workers
Consultation with organized labor

In the succeeding 15 years, Congress has expanded the number of authorized
programs digible for certification from the Department of Justice (DOJ) under
subsection (c) from 15 to 50 projects. The number of projects actudly certified has
grown to 34, including two in jalls and one in a Sate juvenile corrections agency.

Juvenile Correctional Industries

Correctiond industries programs employing juveniles existed before the
establishment of separate correctiona facilities for juveniles> Industries programs
continued with the cregtion of separate adminidirative organizations for juvenile
corrections. Insofar as juvenile corrections was a separate entity, itsindustries
programs were aso organized under the state-use system. 16 However, asthe misson
of juvenile corrections changed to afocus on treetment, so too juvenile correctiona
indugtries became primarily atraining program.

Two different trends have affected juvenile correctiond indudtries role. Firs,
the mission of juvenile corrections itself has changed in many jurisdictions from one of
treatment to the quasi-crimina gods of punishment and protecting society.1” Judicid
dispositionsin juvenile delinquency cases are increasingly based in part on objectives
such as punishment or protecting the public. The “best interests of the child” standard
for sentencing juvenilesto atrestment regime is no longer the sole or even primary
determinant. As sentencing rationaes become more punitive, correctiona programming
within juvenile facilities may aso give lessweight to emphass on trestment of the
offender. That is, the change to more punitive juvenile justice objectives may move
juvenile corrections to emulate adult correctiona programming.

A number of societal trends converge to make adoption of juvenile correctiona
industries an important option for juvenile correctional administrators. First isthe

14 pub.L. 96-157, § 827(a); 93 Stat. 1215 (1979).
15 Note that child labor legislation was not adopted until the 1920s.

16 Among the reports of juvenile correctional industriesin this period are National Commission on Law Observance
and Enforcement, Report on the Child Offender in the Federal System of Justice (Report No. 6, 1931), 102-103;
Karl Holton, “ California Y outh Authority: Eight Y ears of Action,” 41 Journal of Criminal Law and Criminology 1,
3 (1950).

17 see e.g., Revised Code of Washington § 13.40.010 (Juvenile Justice Act intent).
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renewed interest in work and work experience for the poor, especidly as ameans of
ecaping the cycle of welfare.18 Second isthe budget condraints that limit the ability of
juvenile corrections to fund new programs or provide continued services to expanded
numbers of incarcerated youth. Third is the availability of a*“success’ mode of prison
industries with the DOJ certification program for adult prison industries.19

These severd trends merged with the Cdifornia Y outh Authority’s (CYA)
development of juvenile correctiond indudtries in the mid-1980s. Development of an
industries program by the CY A was facilitated by the fact that the CYA legidation hasa
strong punitive dement, and its jurisdictiond authority over youth until age 25 provides
an inmate population that can both staff and benefit from industries work.

NOSR Feasibility Study

The congruence of these trends dso led the Office of Juvenile Justice and
Delinquency Prevention (OJIDP) to ask the Nationa Office for Socid Responshbility
(NOSR) to undertake afeashility study of the potentia for correctiond industries within
juvenile corrections. The NOSR study was successful in &t least one state in simulating
adoption of a prison industries program and found significant interest in severd other
dates. Initsfind report, NOSR recommended that OJIDP continue with this
initiative20

Unanswered Legal Questions
The NOSR study was primarily afeashility sudy examining political concerns
and implementation issues such as the number of youth potentidly available. It did not
examine legd questions such as the gpplicability of 18 U.S.C. § 1761 or the need for
authorizing laws. These legd questions are not inggnificant concerns and are the focus
of this study.

18U.S.C.8§ 1761

The applicability of 18 U.S.C. 8 1761 determines the availability of federa
certification. Among the reasons for desiring application of federa certification to
juvenile correctiond indudtries is the desire for aminimum standard for program

18 Welfare reform proposals are virtually unanimousin requiring welfare recipients to obtain work. To achievethis,
skillstraining must be provided to the welfare recipients.

19 The trend since the 1970s to make government more business-like may have contributed to the zeitgeist favoring
private sector involvement with juvenile prison industries, but this was also part of the stimulus for adoption of 18
U.SC. § 1761(c).

20 National Office for Social Responsibility, Private Sector Juvenile Correction Industries: Final Report (June 30,
1993).
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features, such as payment of comparable wages or deductions for victim compensation
fund payments. The conditions for certification, established by the 1979 amendment,
represent a carefully drawn plan for balancing the need to iminate unfair competition
versus encouraging growth in inmate employment in indudtries21 Significant deviations
from the certification conditions may result in an imbaance among the desired gods. In
the long term, such an imbalance may result in program abolition from renewed business
complaints of unfair competition or inadequate growth of inmate employment.

Conversely, non-application (or avoidance) of the federd certification rules may
be desred insofar as the gatutory requirements (e.g., prevailing wage) limit flexibility to
develop industries projects that are responsive to local needs. The need for flexibility
with respect to wage level may be especidly important where the employee universeis
compoaosed of youth with little or no experience with work.22

Fair Labor Standards Act

A second series of questions relates to the gpplicability of other federa
legidation directed at adult correctiond inmates. By and large, adult prison inmates are
not considered to be employees of prison indusiries except as dtate law explicitly or
implicitly so provides23 Hence, laws predicated upon regulating the employer-
employee relationship do not generdly apply to adult prisoners. Regardless of whether
juvenile inmates are digtinct from adult inmates or their equivaent, the applicability of
federd laws regulating the workplace to juvenile correctiona industries must be
reviewed.

State Law Authorizations

The primary question relating to Sate law authorizationsis how date laws
should be drawn to maximize the viagbility of juvenile indudtries programs. It may well
be that laws that limit the applicability of federd regulation of correctiona industries dso
have a pogitive or negative effect on the more generd viability of these programs.
Hence, from a policy perspective, the question of federd regulation is not easily

21 Thefear of the drafters of the Percy Amendment establishing 18 U.S.C. § 1761(c) was that without federal
guidelines states might adopt policies that would limit inmate interest in working for private industries. This
included the possihility of excessive deductions for room and board charges or victims compensation. For this
reason, the Amendment also included a provision requiring voluntary inmate participation. See Neal Miller and
Walter Jensen, “Reform of Federal Prison Industries,” 1 Justice System Journal 1 (1974).

22 Compare the prevailing wage provision of 18 U.S.C. § 1761(c) with the wage requirement set by the Prison
Industries Reorganization Administration that authorized a reduction in the prevailing wage based upon
productivity differentials. “Compact of Fair Competition for the Prison Industries of the United States,” approved
by Executive Order, April 19, 1934.

23 Cf. Harker v. State Use Industries, 990 F.2d 131 (4th Cir. 1993); Draper v. Rhay, 315 F.2d 193 (9th Cir.), cert denied,
375 U.S. 915 (1963).
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separated from issues of date regulaion. Asthese programs grow in number and
scope, clashes with private businesses may be expected. Increased regulation of
juvenile correctiond industries can aso be anticipated. New regulatory laws may be
enacted, especidly at the state level. Exigting laws that are directed at adult correctiona
industries may be interpreted to apply to juvenile correctiona industries.

To date, however, no analyss has been made of exigting regulation of juvenile
correctiond industries. The need for such an andysisis both theoretically important and
of practicd sgnificancein thelight of anecdota reports that indicate these programs
may well violate exigting legd regulations, especidly in their formative sages where
there are limited resources to pay "employeg’ wages. Such an anadysiswould be
important both to OJIDP and to juvenile correctional agencies that are now unprepared
to respond to new legidative proposas which may be needed to inditutiondize juvenile
correctiond industries, but may aso act to limit their scope or effectiveness,
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ILJ and NOSR Study

To resolve these questions, OJIDP contracted with the Ingtitute for Law and
Justice and Nationd Office for Socid Respongbility to undertake both alegd anayss
and aquick review of the degree to which juvenile correctiond administrators are
concerned about the issues raised by the lega review.

Methodology

The project’ s mgjor tasks consisted of
Conducting alegd andyss of federd law

Reviewing date laws

Determining state adminigtrators views of legd issues

Legal Analysis of Federal Law

Thelegd andyds of federd law applicability focused on two laws. These are
the federa law prohibiting interstate transportation of prison-made goods, 18 U.S.C. 8§
1761, and the Fair Labor Standards Act, 29 U.S.C. § 201 et seq.

The focus of the review wasfirg to determine the applicability of the federd
transportation bar to juvenile corrections. In the event that this law was found to be not
applicable to juvenile correctiond indugtries programs, the review would extend to the
applicability of federd laws regulating workplace conditions, especidly the Fair Labor
Standards Act provisons establishing a minimum wage and regulating child labor.

The methodology employed in the legd review was largely traditiond lega
research. Thisentalled reviewing (1) the language of the rdlevant legidation, (2)
legidative history to determine congressiond intent, and (3) relevant case decisions.

The legidative history examination required extensve study to determine the
historica context within which the relevant federd legidation was enacted. Thisreview
included examination of the professond literature describing the status of juvenile
correctiond industries and State legidation authorizing juvenile correctiond industriesin
the relevant period.
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Review of State Laws

The dtate law assessment included reviewing state laws that are used to
Egtablish quas-crimind goas for juvenile corrections

Authorize juvenile correctiond industries

Authorize adult correctiond industries

State legidative codes were reviewed to identify laws establishing quas-crimind
gods for juvenile corrections and establishing juvenile correctiona industries.
Determining what condtitutes model legidation for juvenile correctiond industries was
not a straightforward task. The adult correctional industries provide a standard by
which to evauate laws authorizing juvenile correctiona industries. For this purpose, we
used the typology developed for the Nationd Indtitute of Corrections Guidelines for
Prison Industries.24

State Administrators’ Views of Legal Issues

To ensure that the lega andysis was grounded in redity, the views of juvenile
correctiond adminigtrators were sought. This was done through a telephone survey of
the adminigratorsin the 21 states mogt likdly to be interested in the concept of juvenile
correctiond industries. The survey asked about the administrators perceptions of lega
issues relating to juvenile correctiona indudtries, aswell as any interest in the program
itself.

The responses to this survey were supplemented with findings from afocus
group of juvenile corrections administrators from three states that have implemented, to
varying degrees, industries programs.2>

24 Robert Greiser, Neal Miller and Gail Funke, Guidelines for Prison Industries (Washington DC: National I nstitute of
Corrections, 1984).

25 An administrator from afourth state with juvenile correctional industries was not able to attend the focus group
meeting, but he provided hisviews orally by phone.
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Findings
This report brings together the study findings from each task. These include the
review of federd legidation, the review of sate laws, and juvenile corrections
adminigrators views on legidative issues. An extended report on the application of
federa laws to juvenile corrections has been provided separately. Another report
details the study survey of juvenile correctiond adminigtratorsin 21 sates.

Review of Federal Legislation

Thelegd andyds of federd legidation examined both the federa bar againgt
interstate transportation of prison-made goods and the gpplicability of the Fair Labor
Standards Act to juvenile inmates working in ajuvenile correctiond facility.

Applicability of 18 U.S.C. § 1761

The lega review found that Congress made no explicit reference to juvenile
correctiond indugtries in debating the scope of coverage of federd law crimindizing the
trangportation of prison-made goods in interstate commerce (18 U.S.C. § 1761).
Nether the plain language of the gatute, nor its legidative higory, unambiguoudy show
whether juvenile correctiond industriesiswithin its reach.

Congress did not even think about including juvenile corrections under 18
U.S.C. 8 1761. Thisabsence of intent was dueto (1) the rdatively nove status of
juvenile corrections as adistinct adminigrative entity, (2) thelow leve of indugtrid
activity in juvenile corrections at the time, and (3) the abosence of competition between
the limited juvenile correctiond industries and the private sector.

Nonethdless, Congress would have included juvenile correctiona industries
under the tatutory rubric of "prisoner-made’ goodsif it had explicitly consdered the
issue. Thisinclusion is consstent with the purpose of 18 U.S.C. § 1761 to protect
private businesses and labor from unfair competition where there is forced inmate | abor
and the laborers are not fairly compensated. At thetime 18 U.S.C. § 1761 was
adopted, juvenile correctiond facilities operated industrid programs smilar to prison
indudtries, including the use of involuntary and unpaid labor.
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The categorization of juvenile corrections as acivil law program has implications
for ILTsconcluson. The 13th Amendment authorizes involuntary servitude with prison
inmates only where there has been acrimind conviction. Inmates who are
ingtitutionalized under civil law process are protected by the 13th Amendment. Court
rulings have recognized the interrel atedness between the 13th Amendment and the
scope of 18 U.S.C. § 1761. Application of the latter isjustified only upon application
of the former. Hence, 18 U.S.C. § 1761 appliesto juvenile correctiond industriesin
states that continue to emphasize quas-crimina objectives.

Fair Labor Standards Act

The lega review found that juvenile industries programs that operate under laws
stressing rehabilitative purposes are not covered by 18 U.S.C. § 1761. These
programs may be covered by other workplace laws such as those establishing a
minimum wage requirement. Examples of such programs include programs operated by
private sector employers. However, programs that are intended to primarily provide
training rather than serve production objectives are not covered by these other laws.

The question of whether juvenile corrections facilities today are pend ingtitutions
for purposes of 18 U.S.C. 8 1761 or are covered by the Fair Labor Standards Actisa
matter of statelaw. However, federd interpretation of the state laws purposes will
determine the federd law's applicability.

Review of State Laws

Thereview of Sate laws focused on three different issues. Thefirst legd issue
follows from the analysis of 18 U.S.C. § 1761 summarized above. Thisanayss
determined that the federa bar to interstate transportation of prison-made goods applies
to juvenile corrections programs that are established under a quas-crimind juvenile
justice law. The second analysis focused on laws establishing juvenile correctiond
indudtries. The third anayss reviewed adult prison indudtries legidation for gpplicability
to the juvenile corrections stting.

Characterization of State Juvenile Justice Laws as Quasi-Criminal

Thereview of Sate juvenile justice legidation found that the laws of 17 Sates
adopt quasi-crimind gods. Thisindudes five sates whose laws authorize punishment of
juveniles asafactor in judicia dispostiond sentencing;26 four states whose laws use the

26 These states are California, Florida, Hawaii, Maine, and Washington.
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language “ hold juveniles accountable,"27and eight states whose laws set “ protection of
public safety” asagod of the juvenile justice system.28

Indl of these states, the quas-crimina nature of the juvenile justice laws
provides the basis for the gpplication of 18 U.S.C. 8 1761 to ajuvenile correctiond
indugtries program.  In the remaining States, court decisions interpreting the juvenile
judtice laws of the state may provide for quas-criminad sentencing to aso require the
gpplication of the federd bar—notwithstanding facialy neutra or even opposite language
of the gatutes. Again, however, Sate juvenile laws that do not have quas-crimind
eements result in nonapplication of 18 U.S.C. § 1761.

Enabling Legislation

Two dates have enacted legidation to authorize juvenile correctiona industries.
These are Cdiforniaand Virginia The Cdifornialaw authorizes the establishment of
industries operations and for the sale of goods or services produced by the industries to
dtate agencies and the public. Wages may be paid to the incarcerated youth and a
revolving fund established to account for moneys received by the industries2® Separate
legidation authorizes the establishment of privately operated industries on the grounds of
fecilities operated by the CYA.30

Virginialaw authorizes the establishment of ajuvenile correctiona industries
program subject to the approval of a committee appointed by the governor. The
industries program may be operated by a public or private entity. Products and
services of the industries may be sold to loca government, non-profit agencies, and the
public.

Model Legislation

Thereview of adult prison indudtries legidation identified severd common
themes among the 50 states laws. The main categories of industries legidation are
Industries establishment

Industries marketing
Industries fiscal operation
Inmate compensation
Private indugtries authority

27 These states are Alabama, 1daho, Minnesota, and Utah.

28 These states are Arkansas, Illinois, Indiana, Kansas, Montana, New Y ork, North Carolina, and Oklahoma.
29 California Welfare and I nstitutions Code § 1124.

30 California Government Code § 14672.16.
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Within each category, severa subcategories may exist. Thetypes of lawswithin
each category may be described as follows.

Industries Establishment

Industries establishment laws include legidation authorizing indudtrid programs
providing goods and services, establishing adivison of correctiond industries within the
department of corrections,3! setting the goas of the industries program, and establishing
apolicy32 or advisory board33 with specified powers independent of the department of
corrections. Theindustries gods set by most states’ laws include economic sdlf-
sufficiency, reduction of inmate idleness, and training of inmates34 A recent legidative
god innovation isto require that industries operate in a business-like manner.3> In
severd dates, the indudtries organization established by State law is a state chartered
corporation. 36

Other types of establishment laws dso exist. In afew Sates, the establishment
laws provide for civilian work force compensation outside normal civil service, for
example, bonuses based upon the amount of goods or services sold to private sector
buyers:37 Another establishment law authorizes prison industries to purchase raw
materias outside of the state purchasing procedures38 In one state, laws structure the
employment relationship between inmates and indudtries, including detailing how inmates
apply for work or are dismissed from work.39

Industries Marketing

Laws establishing an industries marketing structure include those requiring state
agenciesto purchase industries' products where the products are readily available and
competitivein price (e.g., state-use law).40 These laws exempt purchases from prison
indugtries from gpplication of laws otherwise requiring competitive bid41 In afew
dates, state law establishes a competitive preference for industries' productsin lieu of

31Eg., Colorado Revised Statutes Annotated § 17-24-104(1); Connecticut General Statutes Annotated § 18-88(d).

32E g., California Penal Code § 2800 et seq.; New Mexico Statutes Annotated § 33-8-6.

33Eg., Alaska Statutes §§ .33.32.070, .080.

34E g., Nevada Revised Statutes § 209.461.

35E.g., Delaware Statutes Annotated Title 11 § 6532(a); Louisiana Revised Statutes § 15:832(A).

36E.g., Florida Revised Statutes Annotated § 946.504; Georgia Official Code § 42-10-1 et seq.; Mississippi Statutes §
47-5-535.

37E.g., New Mexico Statutes Annotated § 33-8-12.2; Annotated Code of Maryland Article 27 § 681J.

38E g., Hawaii Statutes § 354D-8(a).

390hio Revised Code Annotated § 5145.03(B). See also Revised Code of Washington Annotated § 72.09.120.

40E g., Florida Revised Statutes § 946.515(2); Arizona Revised Statutes § 41-2636.

41E g., Alaska Statutes 36.30.100(b)(2).
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mandatory purchase42 In over hdf the states, adult prison industries are authorized to
sl to open market buyers#3 In the remaining states, separate market authorizations
exist to sl to non-profits*4 government contractors,> and out- of-state agency
purchasers.46

Other laws reinforce the state-use legidation. These include requiring indudtries
to issue a catalogue of goods and services it produces;#” goods and services not listed
in the catalogue may be purchased in the private sector by state agencies. The ancillary
laws may aso include a mechanism for resolving agency disputes over fair market
price8

Industries Fiscal Operations

The primary fiscal operaion legidation is the establishment of arevolving fund in
the state treasury for (1) the receipt of payments of goods and services produced by
industries and (2) the payment of itsbills#° In most states, revolving funds are not
subject to yearly legidative gppropriation requirements and have no limit on the amount
of moneys that may be retained in the fund.>0 In afew dtates, industries may not
expend moneys from the fund without a legidative gppropriatiorP! or must place funds
in excess of asat amount in the state genera fund.>2 In afew dates, the revolving fund
limits the purposes for which industries moneys may be expended to direct operationa
costs such asfor raw materids and the payment of staff sdaries>3

One other type of fiscd operation law is authorization for industries to borrow
funds from private sector sources>4 Laws that establish state corporations to operate
the industries program may include borrowing authority among the powers granted to
the corporation.55

42E g., Nevada Revised Statutes § 333.410.

43E g., Indiana Statutes Annotated § 11-10-6-5.

44E g., Michigan Statutes Annotated § 28.1540(6)(1). See also Alabama Code § 14-7-16.1 (authority to sell prison
made goods to local volunteer fire departments).

45E g., Annotated Code of Maryland Article 27 § 681D(5).

46E g., Missouri Statutes Annotated § 217.570.

47E.g., Illinois Compiled Laws, 730 ILCS 5/3-12-9(a); |owa Code Annotated § 904.807.

48E g., I1linois Conpiled Laws 730 ILCS 5/3-12-9(c).

49E g., Nevada Revised Statutes § 209.189.

S0E g., lowa Code Annotated § 904.813(4).

51E g.,, Annotated Code of Maryland Article 27 § 681K.

52E g., West Virginia Code § 28-5B-14.

53E.g., New Mexico Statutes Annotated § 33-8-7; See also Oregon Revised Statutes § 421.065.

54E.g., California Penal Code § 2810. See also Minnesota Statutes Annotated § 241.27(4) (limiting borrowing from
state treasury to 50 percent of industries’ net worth); Indiana Statutes Annotated 8§ 11-10-6-9 (authorizing state
agencies to advance funds to industries to purchase raw materials needed for order completion).

55E.g., Georgia Official Code § 42-10-4(8).

Final Report: Legal Analysis of Juvenile Correctional Industries « 14



Inmate Compensation

Paying inmates for the work that they do is the primary type of inmate
compensation law. Typicaly these laws either grant the commissioner discretion to pay
inmates* or sat a maximum payment that can be paid.57 Parallel compensation laws
provide for the award of good time credits that are applied to sentence reduction.58

Other compensation laws detail the types of fringe benefits that inmates may
recaive, including inclusion in the state workers compensation scheme>° Yet other laws
authorize the taking of deductions from inmate wages for such purposes as room and
board charges or victim compensation payments.s0

Private Industries Authorization

Laws authorizing private companies to operate industries usng inmate workers
arerddivdy uniformin detal. Theselawstypicdly authorize the department of
correctionsto lease land within correctiond fecilities to private employersl Thelaws
permit sale of goods and services produced by these industries to the private sector.62
They may aso specify how wages and fringe benefits will be paid and which deductions
from wages are authorized, including deductions for room and board.63 Other laws
may provide tax incentives to companies employing inmate labor.54

Juvenile Corrections Administrators’ Views
Practitioner views on the significance of legd concerns vary from not important
(e.g., Sate legidative authorities) to very important (e.g., federd restrictions). Thisis
true for both survey respondents and participants in the focus group session.

56E.g., Montana Code Annotated § 53-1-301(m). See also Nebraska Revised Statutes Annotated § 83-183(2)
(authorizes shift differentials); Wisconsin Statutes Annotated 8 303.01(4) (authorizes wages based on inmate
productivity or piecework).

57E.g., Arizona Revised Statutes § 31-254 (50 cent maximum). See also California Penal Code § 2811 (limiting inmate
wages to no more than one-haf the state minimum wage). Compare lowa Code Annotated § 904.701, authorizing
inmate wages up to “the amount paid to free labor for like or equivalent sevice.”

58E g., New Mexico Statutes Annotated § 33-8-14; Connecticut General Statutes Annotated § 18-98a.
59E.g., Revised Code of Washington Annotated § 70.60.102; Nevada Revised Code § 616.252.

60E.g., Revised Code of Washington Annotated § 72.09.111; Ohio Revised Code Annotated § 5145.16(b)(6); Nevada
Revised Statutes § 209.4841.

61E g., Missouri Statutes Annotated § 217.567(3); Arizona Revised Statutes § 41-1671.
62E g., North Carolina General Statutes §§ 148-70(3), 66-58(b)(17).

63E.g., lowa Code Annotated § § 904.702, 904.801(2)(c).

64E ., Arizona Revised Statutes § 43-1162.
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Survey Summary

Of the 21 dates surveyed, nine states have juvenile correctiona agencies that
operate industries programs or other vocationa programs producing goods or services
for sde. These states are Cdlifornia, Connecticut, Kansas, New Mexico, Ohio, South
Cardling, Texas, Virginia, and Washington. The work programs in these nine sates
employed about 550 youth in 23 programs. Ten of the work programs were in three
dates (Cdifornia, Kansas, and Virginia) where production is the primary indusiries
objective. Thework programs in the remaining six states produced goods and services
only as aby-product of training. Eight of the nine states with work programs sdll to the
private sector; Texasis the sole exception. Only one gtate (Cdifornia) has private
businesses operating juvenile correctiona indudtries.

States With Inmate Work Programs

As noted, two of the states operating industries programs have statutory
authorization for their programs.  Of the remaining seven states with indudtries, the
adminigratorsin only two states say that they need such authorization. 1n one other
date, the adminigrators believe that the relatively strict state laws regulating adult prison
industries probably apply to juvenile corrections. In ancther state, the omission of any
reference to the juvenile corrections agency in state law authorizing sde of prison-made
goodsiis taken to mean such sde by juvenile correctionsis barred. In contragt, in the
remaining five sates, the view was expressed that

Authority for adult prison industries applies to juvenile corrections
Agency does not need legidative authorization
Federd certification guidelines are sole regulation in absence of any Sate law

States Without Inmate Work Programs

Of the 12 gtates without work programs, only three had previoudy considered
their adoption. Ore other state presently operates a sheltered workshop for retarded
youth, which is expected to stimulate broader interest in an industries program. In
another date, prior class action litigation involving conditions of confinement is
interpreted to foreclose establishment of youth work programs. Overdl, eight of the
twelve sates may be interested in the near future in juvenile indugtries programs. Five
of the eight Sate administrators interested in juvenile correctiond industries (but without
any a present) believe that they need specific legidative authority. Two other Sate
adminigrators reporting potentid interest in juvenile correctiona industries said thet the
exigting laws covering adult prison industries would aso cover their programs. One
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date adminigtrator did not express any opinion whether new legidation is needed, nor if
the exigting prison industries laws gpplied to juvenile corrections.

Severd of these State adminigrators felt that existing laws were a barrier to
edablishing juvenile correctiona industries. By and large, however, these adminigrators
were referencing child labor laws. One state administrator cited the restrictions on the
adult prison industries as either being directly applicable or sgnifying a politica dimate
that might restrict adminigrative efforts to unilateraly establish such a program.

Focus Group Discussion Points

The focus group discussion pardlded that of the survey questions. However,
not al issues that were discussed reached any level of consensus about their
importance. Only those that did are discussed here.

Federal Legislation

The gtate juvenile corrections adminigirators attending the meeting first focused
on the federal certification program established by 18 U.S.C. § 1761(c). The Cdifornia
Y outh Authority has its industries programs accredited as a means of ensuring that there
isagandard of behavior set for locad adminidrators. Having afederdly set minimum
gandard may help the program limit inmate litigation or other types of embarrassment.
The Virginiaadminigtrator indicated that his Sate isinterested in certification, since this
may help them gain accessto private capital. None of the adminigtrators was aware
that certification may aso permit their industries to sell goods and servicesto federd
government purchasers.

Revolving Funds

The key date legidaive issueistheissue of revolving funds. Cdifornia has no
revolving fund except for a reimbursement account that holds room and board charges.
This fund has no carry-over provision. Ohio indugtries uses the benefit funds set up at
each inditution. A subaccount in the fund isfor industries. Thisis a perpetud fund.
Washington industries uses a resdent welfare fund. The fund aso receives moneys
from inmate telephone cdls.

Job Placement

Another issue discussed was the need for ajob placement aff. Cdiforniahas
a person assigned haf-time by the state Employment Service. In addition, the CYA
parole coordinator works with the Private Industry Councils (PICs) set up under the
Job Training Partnership Act. Ohio has one staff person who works with the PICs.
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Federal Role

Discussion about the role of the federa government included assstance with
public relations and the image of industries vis-a-vis private sector competitors. Severa
of the administrators said that this meeting should be a modd for future mestings on a
larger scale that bring together juvenile corrections adminigtrators from al 50 States.
The posshility was noted of linking the Office of Juvenile Justice and Ddlinquency
Prevention with the Employment and Training Adminigtration of the Department of
Labor for sponsorship of ajoint conference.
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Discussion

The specific legidative issues discussed here are those rdlating to federd
regulation of prison industries and Sate legidative authorizations. Theimplications of the
Sudy findings for juvenile correctional adminigtrators are dependent upon the specifics
of each gate’'slaws, especidly in the gods st for juvenile correctiond adminidtrators.

In some states, thereis no need for action. In others, administrators may wish new
legidative authorities, seek private business partners, or smply expand the scope of the
exiging industries program.

Implications of 18 U.S.C. § 1761 Application

Regardless of the extent of 18 U.S.C. 8 1761’ s gpplication to juvenile
correctiona indugtries, administrators must be aware of what activities the industries
programs may engage in without violating the federd law. Where the federd bar
gpplies, the question arises about what subsection (C) requires of states that wish to sdll
prison industries goods in interstate commerce. Of course, where the federd bar is not
gpplicable, other federa laws may be applicable; these are discussed below.

Authorized Activities Under 18 U.S.C. § 1761

ILJs experience with adult prison industries programs shows that many
adminigrators dill are not fully aware of what they can and cannot do. For example,
prison indusiries under federal law can 65

Sl goods within an intrastate market to any buyer authorized under dtate
law.

Sdl goods across date lines to other governmenta bodies, including loca
governments or school boards.56

65 State law restrictions on juvenile correctional industries are not addressed here. These restrictions may be
specifically directed at juvenile correctional industries or may derive from more general legislation. See, e.g.,
Louisiana Revised Statutes § 39:367 (excludes prison industries from law regulating state agency competition with
private sector).

66 18 U.SC. § 1761(b).
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Sl to federd governmenta buyers where the products are sold from
inventory, not specialy produced for the federal government buyer.67

Sl services to any buyer regardless of interdtate or intrastate location
(services are not covered by the federd prohibition againg interstate
transportation of goods, wares, or merchandise).

Barred Activities

Correctiona industries adminigtrators, under federa law, cannot
Sdl goods in interstate commerce, i.e., to nongovernmental buyersin other
dtates.

Sl to federa agencies goods that are produced pursuant to a contract
(rether than sold from inventory).

Other Consequences of 18 U.S.C. § 1761(a)

Because gpplication of 18 U.S.C. § 1761 assumes that correctiond industries
employ involuntary inmate labor, numerous federd laws have explicitly taken the unique
dtatus of inmate workers into account. Under these laws

Federa incometax is not collected against wages paid to inmate workers
where the wage is a gratuity.68

Thefederd FICA isnot collected from inmates.8°

Federd socid security tax is not collected from inmatesin pend
inditutions.”0

Federal Medicare deductions are not taken from inmates.’1

The specid status of inmate workers also has other results, induding the
categorization of civilian supervisors as line workers. This meansthat the Fair Labor
Standards Act provisions for trestment of supervisory staff as exempt from overtime
provisonsisinapplicable to civilian supervisors of inmate workers.”2 Similarly, civilian

67 The federal statutory bar to the sale of prison-made goods to federal agenciesisthe Walsh-Healey Act, 41 U.S.C.
§35d (appliesto all salesover $10,000). The regulations implementing this aspect of the Act’ srequirements are
set forth at 48 C.F.R. § 52.222-3(c). See aso 28 Comp. Gen. 409 (1949); 32 Comp. Gen. 32 (1952). Executive Order
11755 (December 29, 1973) extends the rule of Walsh-Healey to all government contracts regardless of the amount
in question.

68 See IRS Ruling 75-325 (1975).

69 See 26 U.S.C. § 3121(7)(F)(ii); (26 U.S.C. § 3121(b)(6)(A) (federal prison inmates).

70 42 U.S.C. § 410(a)(6)(D)(i). Seedso42U.S.C. § 410(H)(6)(A) (federal prisoners).

7142 U.SC. § 410(p)(2)(B).

72 Wage and Hour Division Ruling of May 18, 1988 for Texas Department of Corrections interpreting 29 C.F.R. § 541.1
and 541.2.
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supervisors are to be paid for medl times when they have a continuing responsibility for
supervising the inmate workers during lunch.

18 U.S.C. § 1761(c)'s Exception

Certification under 18 U.S.C. 8§ 1761(c) permits correctiond industries to sdll
their goods in interstate commerce to private buyers and to the federd government.
This marketing authority is conditioned upon the correctiond industries program

Paying the inmate workers wages that are comparable to those paid to
private sector workers performing similar work.

Providing fringe benefits to the inmate workers, within the range ordinarily
provided free world workers.

Limiting enforced deductions from inmate wages for authorized purposes to
no more than 80 percent of the total wages.

One problem with the comparable wages requirement is that inmate workers do
not have work experiences or skills that are comparable to those of competing private
sector workers. Determination of the prevailing wage may require establishment of a
training differentid less than the prevailing wage in the rlevant indusiry. Second, the
fringe benefit requirement for certification means that industries workers must be
covered by aworkers compensation plan.”3 Third, the cap on the percent of wages
that may be deducted isintended to assure that inmates receive more for working in
certified indudtries than they would in traditiona prison indudtries.

The exception established in 18 U.S.C. § 1761(c) to the federd bar on
interstate trangportation of prison-made goods applies to both state-run industries and
those operated by private sector firms. This latter aspect of the federa law is, in part,
responsible for statutory provisons in over hdf the states permitting the adult
correctiond agencies to authorize private sector employment of inmatesin shops
located on the prison grounds.’#

Nonapplicability of 18 U.S.C. § 1761: Rehabilitative Juvenile
Industries Work

Not dl juvenile corrections agencies operate under laws establishing punishment
asagod for the agency. Thus, juvenile correctiond industries established by these
agencies are not covered by the 13th Amendment's exemption for inmate labor as

73 See discussion in “ Court Actions and Standards Impacting Prison Industries,” in Robert Greiser, Neal Miller, and
Gail Funke, Guidelines for Prison Industries (Washington, DC: National Institute of Corrections, 1984), 93, 108
110.

74 Neal Miller, “Prison Industries Legislation Review Chart,” in Tom Crim and Neal Miller, 1990 Update: Prison
Industries Guidelines (Washington DC: National Institute of Corrections, 1990).
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involuntary servitude. The result is that other federal laws such asthe Fair Labor
Standards Act (FLSA) provision for aminimum wage may apply to juvenile workersin
these states, depending on whether the work in question can be termed to be pursuant
to "performing tasks as anormal part of a program of trestment, rehabilitation, or
vocationd training.”> Such tasks are not considered to be "work™ under the
regulations.”® However, industria work that emphasi zes production rather than training
would not seem to qudify for this exemption from the FLSA. Thiswould include
juvenile industries programs run by private sector companies or employers. The
difficulty will be in drawing the line between work that emphasi zes trestment-rel ated
gods and either cost-saving or production goals.

At the same time, the severd federa tax laws that provide exemptions for
inmate workers may aso be applicable to the juvenile workers. This contradiction in
gpplication of federd laws directed at the workplace must be adminigratively
reconciled. The smplest way to accomplish such reconciliation is for the juvenilesto be
employed by a private employer, who would not be questioned if they were smply to
report juveniles as workers without showing their incarceration status. The Interna
Revenue Sarviceis unlikely to return taxes paid by employers who ignore potentia
exemptions from taxation.

Implementation Issues

Need for Legislative Authorities

Regardless of whether 18 U.S.C. § 1761 gpplies to any specific juvenile
correctiond industries program, the need for legd authority for the program remains.
This need may arise from the requirements for federd certification under thisfederd law
or, more commonly, from state law imperatives.

Federal Requirements

Federd law does not require states to adopt any juvenile justice legidation,
much less laws regarding juvenile corrections or juvenile correctiond industries. Of
coursg, if agtate wishesto have itsindudtries program certified, federd law does require
some minimdl |egidation.

Federd law will look to the state law establishing the juvenile corrections
agency to determine if the law establishes quas-crimina goasthet justify potentia

75 Wage and Hour Division, Letter Ruling May 23, 1968, Fair Labor Standards Handbook, Appendix 111, p. 14 (1990).
76 Wage and Hour Division Opinion WH-245 (1973).
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application of 18 U.S.C. § 1761. That is, the state juvenile justice and corrections laws
must authorize involuntary inmate labor—even if that authority is not used to establish the
juvenile correctiond industries gpplying for certification. Second, federa law will ook
to seeif date law authorizes payment of wages to inmate workers—or at least does not
bar such payment. Third, federd law will ook to see that state law authorizes inmeate
worker participation in the workers compensation program.

State Law Needs

The need for legidative authority under state law isindependent of the federd
bar. These needs arise from interest in ether expanding the scope of exigting industridl
operations or in establishing them in the first insgtance. For example, juvenile corrections
agencies do not need additiond authority to establish skill training programs for their
wards. They may need legidative authority to sructure the training to match the redity
of private business. They may aso need authority to sall goods or services produced as
aby-product of training. They will dmost invariably need authority to permit privete
businesses to operate training programs that sall goods and services produced by
trainees.

Smdll training programs with limited goals do not have the legal problems that
larger and more ambitious programs have. In part thisis because smdl industries
programs are not as likely aslarger programs to generate conflicts that require legal
decison making. For example, an indudtries program that generates a smdl volume of
sdesisnot likely to conflict with private businesses to any noticesble degree; questions
are not likely to be asked about the industries authority to sl its goods and services.
Over time, however, even smdl industries may have ther legitimacy questioned.
Ingtitutiondization of an industries program to resolve doubts over aprogram’s
legitimacy will require enactment of Sate legidation for this purpose.

In contradt, legidative authority is required for new industries that are intended
to become amgor innovation in juvenile corrections programming. This authority is
needed both to resolve questions about the program’ s legitimacy and to provide
mechanisms that are needed for efficient and effective operations.

Legislative Priorities

The experience of adult correctiond industries shows that not al types of
legidative authority are of equa importance. Based upon this experience, atypology of
adult prison indudtries legidation has been developed. Thistypology includes laws
relaing to industries’ establishment, marketing of its goods and services, fiscd
operations, and inmate compensation. Within each category severd types of lawvs were
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identified. Applying thistypology to the juvenile correctiona indudtries in greatest need
of legidation, potentidly large-scale operations, we find a variety of state approaches to
amilar problems. These are described below.

Marketing Laws

Juvenile correctiond industries programs of any sgnificant scope require
legidation that permits marketing of their goods and servicesto alarge market. The
state-use market system requiring agencies to buy the products of industriesis not likely
to be authorized for juvenile corrections unless adult corrections supports this authority.
Since thiswould result in increased competition within the date- use market, such
consent is problematic.

Marketing to the private sector is more likely to be authorized, especidly in
dates that have dready authorized the adult prison industries to sdll to the private
sector. Adult prison industries operate under varying types of private sector market
authorizations. Theseinclude authorized sdlesto

Private sector buyers without any limits

Wholesders
Private buyers without resale permitted
Private buyers if there is no competition with in-state manufacturers

The dear trend in prison indudtries legidation is for opening up the authorized
market. Mogt dates that have liberdized the industries market authority have eliminated
al such barriers. In afew states where unions are powerful political actors, the
expangon in authorized markets has been limited to non-profits (e.g., Michigan) and
date contractors (eg., lllinais). In afew other states where smdl busnessisamajor
political force, the open market authority has been written to minimize competition
between indudtries and retail firms (e.g., South Carolina, to commercid deders only).””

Where broad, open market sales are permitted, large- scae marketing of
industries goods and services to the private sector may result in clams of unfair
competition from private sector firms and unions. Obvioudy, meeting the requirements
of thefederd certification program is one way to limit such political attacks. As
previoudy noted, the requirements for federd certification under 18 U.S.C. § 1761(c)
may necessitate State legidation authorizing incluson of inmate workersin the Sate

77 See Neal Miller, “Prison Industries Legislation Review Chart,” in Tom Crim and Neal Miller, 1990 Update: Prison
Industries Guidelines (Washington DC: National Institute of Corrections, 1990).
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workers compensation program.’8 I the juvenile corrections agency anticipates
operating industries programs under federd certification, then Sate law may aso require
legidation authorizing payment of inmate wages.

Efficient Operations

A key digtinction between (1) industrid operations and (2) training where goods
and services are a by-product is the former’s emulation of business-like operations.
This goes beyond the mere use of modern machinery and replication of workplace
procedures. It also includes the adoption of a profit-seeking objective and efficient
adminigtration to minimize overhead and other cods. Appropriate legidation can be a
major contributor to effective and efficient indusiries. One obvious legidative mode for
this purpose is establishing legidation requiring indusiries’ economic sdlf-aufficiency.
Among the adult correctiona industries states with this type of law are Colorado’® and
Maryland.80

Other laws directly support efficient industries operation by cutting the cogts of
operation or better motivating industries civilian workers. Thus, states such as Missouri
have enacted laws permitting industries to purchase raw materids outside of the
competitive bid process8! In some dates (e.g., Cdifornia) this exemption is dmost
total .82 Other innovative legidation includes Satutes in Louisana authorizing purchase
of equipment at public auction?3 and purchases of finished products to complete
orders.84

Ancther type of efficiency-supporting law placesindudtries civilian staff outside
of the state civil servicelaws. One reason for doing thisis to reward staff for
outstanding production with bonuses—as private businesses do.8> An dterndive
gpproach isto authorize the use of sales agents, rather than employees serving as sdes
representatives.86

78 A number of states still have legislation explicitly excluding adult inmates from the workers compensation program.
Other states have court decisions achieving this same end. If juvenileinmates are covered by the federal
certification program, they may have the same status as adult inmates under the workers compensation legislation.

79 Colorado Revised Statutes § 17-24-102(1)(a).

80 Annotated Code of Maryland Article 27 § 680(1)(1). See also supra, note 34.

81 Missouri Annotated Statutes § 217.565(4). See asosupra, note 38.

82 See California Penal Code § 2808(g).

83 |ouisiana Revised Statutes Annotated § 39:1554(G)(2). ThisLouisianalaw isuniquein explicitly stating that the
rational e for the exemption from state purchasing law requirementsis that prison industries “ operates under the
constraints of an income statement.”

84 Michigan Statutes Annotated § 28.1540(9).
85 See Annotated Code of Maryland Article 27 § 681J. See also New Mexico Statutes Annotated § 33-8-12.2.
86 See Missouri Annotated Statutes § 217.565(5); Massachusetts General Laws Annotated chapter 127 § 68.
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Private Operations

Private business operation of juvenile correctiona industries will require
legidation. Indeed, in some gates, a congtitutional amendment may be required to
reped provisons prohibiting the contracting of inmate labor. Legd authorizations for
private busnesses usng indtitutiond labor include authorization for them to supervise
incarcerated youth workers and the sde of ingtitutional made goods on the open
market. These minimad legidative needs may be affected by the practicdity that
businesses that produce goods will require Sate participation in the federa certification
program, since few businesses limit their market to in-state buyers. These businesses
are not likely to make the financial commitments required for starting new operations
without assurances of interstate sales, much less expose themsalves to potentia crimind
ligbility. Although businessesthat provide a service do not require certification, it is
unlikely that the juvenile corrections agency could expect to meet its gods for employing
youth with only service companies. Hence, legidation may be required that explicitly
authorizes juveniles in industries programs to participate in the state workers
compensation program. Alternatively, a state attorney genera opinion may suffice.

Very few sates laws provide explicit authority for the adminigtration of
relations between the correctiona agency and private firms operating indusiries
programs. The Washington state law is the most comprehensive such effort,
establishing an adminidretive tier of private industries thet are linked operationdly with
state-run industries8’ This law aso provides that security and custody services be
provided to the private firms free of charge. At one time, Oklahomalaw provided for a
commission of state officids to manage the recruitment and other aspects of private firm
operations.88

Funding Industries

One gpproach to funding new indudtriesisto rely, asthe CdiforniaY outh
Authority industries initiative has, upon private sector operations to pay most of the
costs of new industries operations.  Shifting the capitaization costs to the private sector
may not dways be feasble, especidly where long-term stability in operationsis
expected. Indeed, adult prison industries have typicaly relied on other sources of
capitd, such as legidative gppropriations and retained earnings from exigting indusdtries.

Retained earnings require establishment of arotating permanent fund in the Sate
treasury. The rotating fund can also serve other purposes, for example, preventing

87 Revised Code of Washington § 72.09.100. For example, inmates must work in state-run industries to be eligible for
private industries employment.
88 Oklahoma Revised Statutes Title 57 § 546 et seq (repealed 1990).
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diverson of indugtries “profits’ to nortindustries purposes by other correctional
adminigtrators8® Perhaps just asimportantly, a revolving fund symbolizes the discipline
that financid sdf-sufficiency places upon both the industries and juvenile facility
adminigrators. Without the discipline from profit seeking, experience of adult
corrections suggests that the real world training value of indudtries dissipates. For this
reason, revolving fund legidaion might condder indlusion of language requiring financid
reporting pursuant to generally accepted accounting principles0 A related type of law
specifies that the cogts of security be alocated between industries and the correctiona

mcylgl

89 See Oregon Revised Statutes § 421.065(c)(2); New Mexico Statutes Annotated § 33-8-7.
90 See Annotated Code of Maryland Article 27 § 681-1(8)(2).
91 See Michigan Statutes Annotated § 28.1540(10)(3)(iv).
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Summary and Recommendations

Federa law and State law issues are part of alarger mosaic of legd
authorizations and redirictions upon correctiond industries. While the juvenile
corrections environment may possess some unique eements, the lessons learned from
adult corrections are generdly gpplicable to the juvenile corrections Situations or
environments. In both settings these two lega sources impinge upon eaech other.
Depending upon the specifics of plans to implement juvenile correctiond industries, both
law sources must be consulted in planning alegidétive Srategy.

Federal Law Issues

Thelegd review of the gpplicability of 18 U.S.C. § 1761 to juvenile corrections
found that agencies operating under quas-crimind directives are affected by this law.
The review aso found that 17 states juvenile corrections lawvs may be classfied as
quas-crimind. Another 11 gates have authorizing legidation thet a state court may
fairly interpret as quas-crimind, but are not prima facia so. The remaining Sate laws
seem to be soldly civil law in nature.

Clarification and Guidance

These findings present anove legd issue with respect to the varying gpplication
of both afedera crimina law and an administrative program defined by thet law.
Clearly clarification is required on both these points from the United States Department
of Justice to provide guidance to juvenile corrections administrators who are
implementing or considering implementation of industries programs. For states not
subject to 18 U.S.C. § 1761, further clarification on the gpplicability of the Fair Labor
Standards Act to inmate training programs that sell goods and services as an incident to
training is required from the Department of Labor.

Technical Assistance

The NOSR survey of juvenile corrections administrators found considerable
interest in establishing indudtries operations. The adminidrators ability to implement
innovative programsis jeopardized by increasng burdens from the number of
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incarcerated youth, longer indtitutiona stays, and evolving sandards of care. Federd
assistlance can strengthen adminigtrators: commitment to innovation and help build
support for their efforts by publicizing reports of program successin other sates. At the
same time, technology transfer of “best practices’ can reduce the problems that
inevitably arise in implementation of new programs. That is, federd technica assstance
should focus, in part, on “lessons learned” in Sates that have implemented juvenile
correctional industries and help other states gpply those lessons.  Such assistance will
inevitably lead to additional lessons learned that can be gpplied in yet other Sates.

State Legislative Priorities

Thereview of state legidation for adult prison industriesidentified five generd
areas of legidative enactment92 and four specific legidative issues of great Sgnificance.
These are

Marketing authorities

Revolving fund
Operetiond authorizations
Private sector operation authorities

Within each of the latter aress, dternative legidative approaches were
presented. No single legidative model can serve dl sates. Rather, legidation must be
based upon loca economic and palitica redlities. Nonetheless, some minima leve of
legidative enactment isrequired if industria programs are to become a significant
component of the juvenile corrections agency. The key determinant of what legidation
is needed will depend upon whether sate-run indugtries or privetizaion isto be
emphasized.

State-Run Industries Laws

State-run correctiond industries of a Sgnificant Size require legidation thet
establishes a defined market for its goods and services and laws providing for financia
management, including arevolving fund for accruing capital from earned surpluses. It
seems unlikely to expect juvenile correctiond indudtries to grow to any appreciable size
unlessit has access to private sector purchasers. Given the legd and politica history
behind today’ s laws governing adult prison indudtries, courts are not likely to favor
juvenile correctiond indudtries sales to private purchasers without legidative authority.
Full accessto the private market is desirable, of course, but may be unattainable as a

92 gSee, e.g., Wharton Center for Applied Research, A Guide to Private Sector Prison Industries: Identifying,
Screening and Contacting Companies (Report to the National Institute of Justice, 1988).
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political matter. In such a case, access to non-profits and government contractors will
provide a substantial and generaly untapped market.

Modern correctiond industries seek to mimic business-like operations.
Because of the potentia for pressure from corrections agency staff with security
reponsibilities to compromise production interests, legidation is required that promotes
business-like operations. These include setting agod of economic sdlf-sufficency and
edtablishing arevolving fund from which only deductions for indudtries business
purposes can be made. Other legidation, such as an exemption from the Sate
purchasing law, is desirable, but not as essentia as these other two laws.

Private Industries

Placing program emphasis upon private business-operated industries reduces
the legidative needs consderably. The only essentid legidation is authority for the
juvenile corrections agency to permit private business to operate industries that employ
youth under the agency’ s authority. These need not be on the premises of ajuvenile
corrections facility. Comprehensive legidation authorizing private-run correctiond
industries for youth includes clear authority to sdll in the private sector and sets
parameters for the juvenile corrections agency to lease land or buildingsfor use asan
indudtrid shop. Additiond legidation can provide for the agency adminidration of
recruiting and oversght of private firms.
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SUMMARY

The Legal Question

The Office of Juvenile Justice and Delinquency Prevention (OJJDP) contracted with the Inditute
for Law and Justice (ILJ) to provide alega andysisof whether juvenile correctiond agencies
establishing indugtrid programs are regulated by federd law prohibiting the trangportation of prison
made goods in interstate commerce (18 U.S.C. § 1761). Thisisaquestion of either explicit or inferred
congressond intent. Theimplications of an answer to this question are twofold: (1) If juvenile
corrections programs are covered by this law, they must, as apractical matter, seek federd certification
if they want to enter into partnerships with private sector companies, (2) If they are not covered by this
law, other federa and state laws may be gpplicable to juvenile industries programs.

Legal Conclusions

ILJs analyss and conclusons are summarized as follows.

Congress made no explicit reference to juvenile correctiond industries in debating the
scope of coverage of federd law criminalizing the transportation of prison made goods
in interstate commerce (18 U.S.C. § 1761). Nether the plain language of the Satute,
nor itslegidative higtory, unambiguoudy show whether juvenile correctionsindudtriesis
within its reach.

Congress did not even think about including juvenile corrections under 18 U.S.C. §
1761. Thisabsence of intent was due to (1) the rdatively novel status of juvenile
corrections as adidtinct administretive entity, (2) the low leve of indudrid activity in
juvenile corrections at the time, and (3) the absence of competition between the limited
juvenile corrections industries and the private sector.

Nonetheless, Congress would have included juvenile corrections industries under the
gtatutory rubric of "prisoner-made’ goodsif it had explicitly consdered theissue. This
inclusion is consstent with the purpose of 18 U.S.C. 8 1761 to protect private
businesses and labor from unfair competition where there is forced inmate labor and the
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laborers are not fairly compensated. At the time 18 U.S.C. § 1761 was adopted,
juvenile correctiond facilities operated industria programs smilar to prison indudtries,
including the use of involuntary and unpaid labor.

The categorization of juvenile corrections asacivil law program has implications for
ILJsconcluson. The 13th Amendment authorizes involuntary servitude with prison
inmates only where there has been a crimind conviction. Court rulings have recognized
the interrelatedness between the 13th Amendment and the scope of 18 U.S.C. 8 1761.
Hence, 18 U.S.C. § 1761 appliesto juvenile correctiond industries in Sates that
continue to emphasize quas-crimina objectives.

Juvenile industries programs that operate under laws stressing rehabilitative purposes
are not covered by 18 U.S.C. § 1761. These programs may be covered by other
workplace laws such as those establishing a minimum wage requirement. Examples of
such programs include programs operated by private sector employers. However,
programsthat are intended to primarily provide training rather than serve production
objectives are not covered by these other laws.

The question of whether juvenile correction facilities today are pend indtitutions for
purposes of 18 U.S.C. § 1761 isamatter of state law. However, federd interpretation
of the state laws purposes will determine the federd law's gpplicability.

The lega andlysis presenting the reasons for these conclusons follows.
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ANALYSIS

Introduction

To put into context the issue of coverage of federd laws regulating prison industries in juvenile
facilities, it is necessary to briefly review the development of these federa laws, the growth of a pardld
correctiona system for juveniles, and OJIDP's concerns about these issues.

Prison Industries in Adult Corrections

Prison industries in adult correctiona facilities date back to the establishment of the prison
sysem. One of the earliest prisons in the United States, the Auburn prison in New Y ork state, was
designed to rehabilitate inmates through work. The economic benefits to the state from reduced prison
costs ensured adoption of the Auburn system over the competing prison gpproaches that emphasized
isolation and repentance. By the close of the 19th century, however, complaints about unfair
competition from prison industries had become a sgnificant political factor in state policymakers limiting
these programs.1

In 1929, federd legidation was enacted that permitted states to pass laws forbidding the sale of
prisort made goods brought into the state from another state (Hawes-Cooper Act).2 1n 1935, federd
law enforcement was authorized to enforce state law bans on prison-made goods by establishing a
separate federd crimefor violation of agate law ban (Ashurst- Sumners Act).3 In 1940, the
trangportation of prison-made goods in interstate commerce was made afedera crimina offense under
18U.S.C. 817614

1 SeeNead Miller & Robert Grieser, “ The Evolution of Prison Industries,” in American Correctional Association, A
Study of Prison Industry: History, Components, and Goals (Washington, D.C.:National Institute of Corrections,
1986).

2 Actof January 19,1929, c. 79§ 1,2, 45 Stat. 1084; codified at 49 U.S.C. § 11506.
3 Actof July 24, 1935, 49 Stat. 494.
4 Act of October 14, 1940, c. 872, 54 Stat. 1134.
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In 1979, Congress reversed direction and began to encourage prison industries, provided that
prison industries not engage in unfair competition with private business and labor. Thus, the Department
of Justice (DOJ) was authorized to permit alimited number of states to sl prison-made goods to
private sector purchasers provided that inmates were paid comparable wages and received worker
benefits equa to those provided other workers.> This new provision, 18 U.S.C. § 1761(c), sought to
encourage joint ventures between state-run industries and private businesses. Hence, the new law
gpplied to both industries programs operated by the State correctiona agency that sdll to the private
sector and those operated by a private firm authorized by the state.

State legidation to take advantage of this new law became aragpidly growing trend. By the mid-
1980s, the federa conditional open market sales authority was available to dl the states. By 1990, half
the states permitted private sector firms to operate prison industries within the prisons and 37 dates
authorized sde of prison-made goods on the open market.6 The DOJ has presently certified 32 prison
industries programs. An additiond four states have gpplications pending.

Development of Juvenile Corrections

Juvenile corrections, as a separate mode for handling youthful offenders, dates back to the
New Y ork City House of Refuge (1825) where juveniles were separated from adult offenders and
provided trestment rather than punishment. According to the 1967 President's Commission, thiswas
followed in the next few decades by the establishment of reform and industria schools for juveniles.
From thefirg, therefore, juvenile corrections emphasized work programs to teach youth an "honest
trade."”

The subsequent development of juvenile corrections was affected by the establishment of the
juvenile court under a parens patriae theory whereby court action istaken in the “best interests’ of the
child, rather than as punishment. The first seate legidation ingtitutiondizing separate courts for juveniles
on a statewide basis was enacted in 1899 by the dtate of Illinois. By 1925, there were juvenile courtsin
al but two states8 The heart of the juvenile court reform, however, was the indtitution of probation
where counselling and services could be employed to meet the child’ s needs® With the establishment

5  Pub.L.96-157§ 827(a), 93 Stat. 1215 (1979).

6 SeeTom Crim and Neal Miller, 1990 Update: Guidelines for Prison Industries (Washington, D.C.: National
Institute of Corrections, 1990). Since 1990, three additional states have authorized the establishment of private
prison industries on the grounds of correctional facilities. Three other states have also broadened the authority
of prison industriesto sell on the open market.

7 President's Commission on Law Enforcement and Administration of Justice, Task Force Report: Juvenile
Delinqguency and Youth Crime (1967), 2-3.

8 lbid, 3.

9 See Monrad Paulson and Charles Whitebread, Juvenile Law and Procedure (Reno Nevada: National Council of
Juvenile Court Judges, 1974), 2.
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of the juvenile court, referrasto traditiond correctiona ingtitutions was limited to children where other
dternatives hed failed.

Juvenile corrections continued for a considerable period of time to be an afterthought to juvenile
probation. Thus, juvenile offenders continued for many years to be incarcerated with adult offendersin
reformatories and even penitentiaries10 Mot importantly, state administration of juvenile correctiona
facilities was subordinate to adult correctiona adminigration.11 It was not until 1940 that Cdifornia
became the fird sate to establish a separate youth correctional agency.12

Nonetheless, by the 1950s and 60s, juvenile corrections was generally wedded at a theoretical
level to implementing the court’s parens patriae civil law powers. But now the philisophica
underpinnings supporting a civil law subdtitute for the crimind law process was under attack. Thus, the
1967 President’s Commission contended that “delinquency is not so much an act of individua deviancy
as a pattern of behavior produced by a multitude of pervasive societd influenceswell beyond the
actions of any judge, probation officer, correctiona counsglor or psychiatrist.”13 Initssemind decison,
In re Gault,14 the U.S. Supreme Court recognized that the juvenile court promises of individuaized
treatment had not been successful, thereby undercutting much of the objections to the imposition of a
due process requirement for juvenile court proceedings. Nonetheless, the Court refused to disavow the
juvenile court rationde, instead placing increasing due process requirements upon the court.2> The
result today is that the juvenile court operates under mixed civil and crimind law-like mandates. The
implications of this change in juvenile court theory for juvenile corrections is discussed below, snceitis
critica to the andlysis.

10 Asof the 1870s, about 20 percent of all those entering state prisons were minors. See Transactions of the
National Prison Congress of &. Louis, 1874 (1875), 394. By 1928, however, the percentage of minors among all
prison admissions was reduced to about 9 percent. National Commission on Law Observance and Enforcement
(Wickersham Commission), Report on Penal Institutions, Probation and Parole (1931), 51. This report does not
distinguish between admissions to penitentiaries and the 18 reformatories for juveniles and youthful offenders
(up to age 25 or 30) then existing. Michael W. Sherraden and Susan Whitelaw Downs, “Institutions and Juvenile
Delinquency in Historical Perspective,” 6 Children and Youth Services Review 155, 165 (1984), cite Census data
in estimating that nearly half of all incarcerated juveniles on any given day wereincarcerated with adultsin the
period 1910 to 1970.

11 See, eg., Steven Schlossman and Alexander Pisciotta, “ Identifying and Treating Serious Juvenile Offenders:
The View from Californiaand New York in the 1920s,” inIntervention Strategies for Chronic Juvenile Offenders,
Peter Greenwood, ed. (New York: Greenwood Press, 1986), 7, 27, (primary juvenile institution in California under
State Department of Institutions).

12 Comment, “ Adolescent Delinquency and the Y outh Correction Authority Act,” 20 Texas Law Review 754 (1942).
See also Note, “The Alabama Y outhful Offender Act,” 28 Alabama Law Review 481, 481-83 (1977).

13 Report of the President’s Commission on Law Enforcement and Administration of Justice (Washington D.C.:
Government Printing Office, 1967), 80.

14 InreGault, 387 U.S. 1 (1967).

15 Compare In re Winship, 397 U.S. 358 (1970) (standard of proof beyond reasonable doubt applied in juvenile
court) with McKeiver v. Pennsylvania, 403 U.S. 528 (1971 (noright to jury trial). Seeaso Scholl v. Martin, 467
U.S. 253 (1984) (juvenile preventive detention law upheld).
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The OJJDP Initiative

The OJIDP has observed the success of DOJ s industries certification program in expanding the
training available to inmates and reducing the costs of corrections. Interest began to develop in whether
thismodel could be applied to a juvenile corrections population. OJIDP's interest was enhanced by the
CdiforniaY outh Authority's (CY A) experiment, beginning in 1985, to work with private firmsin
employing youth aged 15 to 25 who were under the custody of the CYA.

The Nationa Office for Socia Responsbility (NOSR) was given agrant by OJIDP to develop
models for juvenile corrections agencies and business joint ventures. The NOSR study had the
following objectives.

Assess the adaptability of private sector prison indudtries initiatives to juvenile
corrections

Deveop prototype designs, including related policies and procedures
Provide training and technical assistance to interested states

Implement the prototype in four additional states

The NOSR find report synthesized the lessons learned from its collaboration with OJIDP.
NOSR aso strongly recommended that OJIDP continue with the private juvenile indudtries initiative.16

The Need for Legal Analysis

The NOSR project did not examine the question of whether the DOJ certification structure for
interstate sale of prison-made goods by adult prison indudtriesis applicable to juvenile prison indudtries.
Thislegd issue has severd important policy implications. Among the reasons for desiring gpplication of
federd certification to juvenile correctionsindudriesis the desire for aminimum standard for program
features, such as payment of comparable wages or deductions for victim compensation fund payments.
The conditions for certification, established by the 1979 amendment, represent a carefully drawn plan
for balancing the need to diminate unfair competition versus encouraging growth in inmate employment
inindudries” Sgnificant deviations from the certification conditions may result in an imbalance among
the desired gods. In thelong term, such an imbaance may result in program abolition from renewed
business complaints of unfair competition or inadequate growth of inmate employment.

Conversdly, non-gpplication of the federd certification rules may be desred insofar asthe
datutory requirements limit flexibility to develop industries projects that are responsive to loca needs.

16 National Officefor Social Responsibility, Private Sector Juvenile Correction Industries: Final Report (June 30,
1993).

17 Thefear of the drafters of the Percy Amendment establishing 18 U.S.C. § 1761(c) was that without federal
guidelines states might adopt policies that would limit inmate interest in working for private industries. This
included the possihility of excessive deductions for room and board charges or victims compensation. For this
reason, the Amendment also included a provision requiring voluntary inmate participation. See Neal Miller and
Walter Jensen, “Reform of Federal Prison Industries,” 1 Justice System Journal. 1 (1974).
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The need for flexibility may be especidly important where the employee universe is compaosed of youth
with little or no experience with work.18

A second series of questions relates to the gpplicability of other federd legidation directed at
adult correctiona inmates. By and large, adult prison inmates are not considered to be employees of
prison industries except as Sate law explicitly or implicitly so provides1® Hence, laws predicated upon
regulating the employer-employee relaionship do not generdly apply to adult prisoners. Regardless of
whether juvenile inmates are digtinct from adult inmates or their equivaent, the gpplicability of federd
laws regulating the workplace to juvenile correctiona industries must be reviewed.

Applicability of 18 U.S.C. § 1761 to Juvenile
Inmate Labor

The legd question posed by OJIDP is whether juvenile correctiond industries are covered by
the federd crimind law bar againg interdtate transportation of prison-made goods. ILJ beginsthelegd
anayss by examining the traditiond indicia of explicit congressond intent. These include reviewing the
datute's language, its legidative history, and contemporary writings that define the problem Congress
addressed inthe law. We dso present (1) an andyss of what Congress would have intended had it
then consdered the issue of juvenile correctiond industries and (2) the gpplicability of the inferred
congressond intent to modern juvenile correctiona industries.

|. Explicit Indicia of Congressional Intent

The question of the applicability of 18 U.S.C. § 1761 isamatter of Satutory interpretation.
The traditional gpproaches taken to determine the scope of alaw's coverage include examinations of

The plain meaning of the Satute
Congressond intent as shown in legidative history
Inference of congressiond intent from the written record of thetime (i.e,, indicia of
generd agreement about the meaning of "prison indudtries’)
All three reviews provide no indication that Congress explicitly intended to include juvenile
corrections under the prohibitions of 18 U.S.C. 8§ 1761. This does not mean that Congress intended to

18 Compare the prevailing wage provision of 18 U.S.C. § 1761(c) with the wage requirement set by the Prison
Industries Reorganization Administration that authorized a reduction in the prevailing wage based upon
productivity differentials. “Compact of Fair Competition for the Prison Industries of the United States,”
approved by Executive Order, April 19, 1934,

19 Seeinfra notes 74-76 and accompanying text.
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exclude juvenile correctiond indudtries. Rather, it seems clear that in enacting the law, Congress paid
no attention to the existence of juvenile corrections industriad operations.20

Plain Meaning

The garting point for determining alaw's gpplicability isthe language of the law itsdf. Tothe
extent that the law is unambiguous on its face, courts will often take the law as it gppears.2! Thefederd
law 18 U.S.C. § 1761 datesin relevant part that "Whoever knowingly trangportsin interstate
commerce. . . any goods, wares. . . manufactured . . . by convicts or prisoners. .. or in any pend or
reformatory ingtitution . . . shal befined . . . ." [emphasis added]. The Act provides no statutory
definition for the terms convicts, prisoners, or reformatory ingditution. Words not defined by statute will
be given ther ordinary meaning.22

One contemporary dictionary definition of convict is "a person serving a prison sentence."23
Ancther, older dictionary defines convict as a person convicted of acrime24 Nether definition of
"convict" explicitly incdludes juveniles hdd in juvenile correctiond fecilities. Further, these definitions are
contrary to the terminology used in the field of juvenile correctionsitsdlf. That is, the reference to
persons serving a prison sentence is incongstent with juvenile corrections, where the term prison is not
used.2> Nor are juveniles normaly thought of as being convicted of acrime.

A prisoner is defined as "a person who is confined in prison or kept in custody, especidly asthe
result of lega process'26 Prison is further defined as a building for the confinement of persons held for
tria, persons sentenced after conviction, €. . . . [or] any place of confinement or involuntary
congtraint.”2” These definitions may have changed over time, however. Black's Law Dictionary,

20 Compare the statement of the court in Hale v. Arizona, 993 F.2d 1387, 1392 (9th Cir.), cert. denied, 114 S. Ct. 386
(1993), questioning whether Congress even gave consideration to the issue of prisoner coverage under the Fair
Labor Standards Act, 29 U.S.C. § 202 et seq. ("Whileit may be difficult to believe that Congress actually gave
thought to the problem . .. .")

21 See eg., Dedl v. United States, 113 S. Ct. 1994 (1993); Griffin v. Oceanic Contractor, Inc., 458 U.S. 564, 570 (1982);
United Statesv. Turkthe, 452 U.S. 576, 580 (1981). See aso Caminetti v. United States, 242 U.S. 470 (1917)
(leading authority for plain meaning doctrine in Mann Act case).

22 See Smithv. United States, 113 S. Ct. 1178, 1182 (1993); Chapman v. United States, 111 S. Ct. 1919, 1925-6 (1991);
Perrin v. United states, 444 U.S. 37, 42 (1979). Seealso Martinv. Hunter's Leasee, 1 Wheat (14 U.S.) 304 (1816).

23 \Webster's Encyclopedic Unabridged Dictionary of the English Language (1989), 320.
24 \Webster's Second New I nternational Dictionary (1934), 584.

25 Even thisconclusion is subject to potential dispute since the Webster’s Unabridged (supra note 23) provides
entries for both "prisons’ and "state prisons.” The latter isdefined as"a prison maintained by the State for the
confinement of felons.” Ibid. at 1388. These dual entries suggest that there are other types of prisons besides
those used in adult corrections.

26 |pjid. at 1145. Webster's Second New International Dictionary (1934), 1968, is even less useful, defining prisoner
as aperson under restraint, under arrest, or in prison. Prison is defined as a place for the safe custody or
confinement of criminals and others (asformerly debtors).

27 |bid.
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published in 1910, defines prisoner as "[a] person restrained of his liberty upon any action, civil or
crimina, or upon commandment.”28  The Satute's dternative term "prisoner” is more susceptible to
being read to include juvenile offender, but not without reservation. Juveniles held in juvenile
correctiond facilities are both "kept in custody” as aresult of legd process, per amodern definition; and
“restrained of liberty” per a court order, per an older definition.

Reformatory is defined today as a"pend inditution for reforming young offenders, especidly
minors.”29 The 1910 Black's Law Dictionary, however, datesthat "This term is of too wide and
uncertain Sgnification . . .". Further definition describes ingtitutions for improving the character, mind, or
conduct of their resdents-who may be either voluntary or forcibly restrained.30 This definition does not
even reference youth as the target population. Given the somewhat differing meaning higtoricaly given
by the field of correctionsto the term reformatory,31 this term dso lacks specificity as ajuvenile-only
fadlity.

In sum, the plain meaning of the statute is sufficiently ambiguous that we cannot conclude that a
youth held in ajuvenile correctiond facility is a prisoner under the statute. The plain meaning of the
gatute's language suggests that juvenile corrections is covered, but it isinsufficient by itsdf to exclude
any resarvations based upon contemporary usage.

Legislative History of Congressional Intent

The principd determinant of the meaning of facialy ambiguous languagein legidaion isthat of
congressiond intent. Congressond intent may be determined by reference to the legidative record,
including committee reports and the records of congressiond debate.32

A review of the Congressional Record of the debate over passage of the severd laws
crimindizing sale of prison-made goods in interstate commerce found no explicit diginction made
between adult and juvenile offenders during the floor debate by the members of Congress. However, a
few statements suggest that Congress was concerned with adult offenders only. For example,
Congressman Pierce stated that "one of the biggest problems we havein Americais how to take care of

28 Black's Law Dictionary (1910), 941. The newest edition of Black defines prisoner as one who is deprived of his
liberty or one who is kept against hiswill in confinement in prison, penitentiary, jail, or other correctional
institution as aresult of conviction of acrime or awaiting trial. Black's Law Dictionary (1990), 1194.
Correctional institution is defined as a generic term describing prisons, jails reformatories and other places of
correction and detention. Ibid. at 344.

29 \Webster's Encyclopedic Unabridged Dictionary of the English Language (1989), 1206. Webster’s Second New
International Dictionary (1939), 2094, similarly defines reformatory as“a pena institution to which young or
first offenders or women are committed and in which repressive and punitive measures are subordinated to
training in industry and exercise of the physical, mental and moral facilities.”

30 Black's Law Dictionary (1910), 1006.
31 Seeinfra note 49 and accompanying text.
32 See eg., Revesv. Ernst and Young, 113 S. Ct. 1163 (1993).
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the prison labor and what to do with the men" [emphasis added].33 Similarly, Senator Norris said that
". .. menin prisons must have something to do" [emphasis added].34

These references to "men’” prisoners cannot be taken aone to mean more than Congress smply
did not congder juvenileinmates. Itisillogica to infer from thisthat juveniles were intended to be
excluded from the law. If "men" means smply male prisoners, femae prisoners convicted of felonies
would be excluded from the law's coverage, as well asjuveniles. Thisreductio ad absurdum
gpproach, cannot be stretched to positively include juveniles under the law. Thus the legidative record
aso does not clarify the statutory ambiguity found in the plain meaning analyss.

Inferences of Congressional Intent from Other
Contemporaneous Sources

Congressiond intent may aso be inferred by reference to the general understanding at the time,
as ggnified by government reports and other writings3> Congressona failure to define either convict or
prisoner resulted from the general consensus about what the problem was at thetime. The issue of
prison labor had been under continuous debate in Congress since the turn of the century. This public
debate may be seen in contemporaneous documents that show public perceptions of the scope of the
prison labor problem. These documents include government reports, 1obbying writings, and other
publications. None of these sources discuss juvenile correctiond industries.

Governmental Reports on Prison Industries

A 1929 Department of Commerce report on prison industries and the problem of unfair
competition from prison industries dso included a bibliography of recent writings on prison industries.36
A review of the bibliography shows only one reference to the distinction between prisoners and
delinquents wards. that of femae offenders37 In contrast, numerous state reports are cited that indicate
consderable interest in prison indugtries in penitentiaries, farms, and road gangs, but nonein juvenile
fadilities

A recurring series of reports by the Bureau of Labor Statigtics (BLS) surveyed prison industries
inthe states. The 1932 report surveyed 12 federa and 116 state prisons, and 1 county prison and 1

33 Congressional Record at 11935 (Sept. 22, 1940).
34 |bid. at 12395.
35 See eg., Evansv. United States, 112 S. Ct. 1881 (1992).

36 U.S. Department of Commerce, Bureau of Foreign and Domestic Commerce, Prison Industries. (Domestic
Commerce Series, No. 27, 1929).

37 Committee for the Care and Treatment of Delinquent Women and Girls, Industries for Correctional Institutions
for Women: Report of a Survey (1927).
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city prison where state prisoners were housed.38 The BLS dso surveyed dl city and county jalsin
jurisdictions with populations over 100,000 and 88.6 percent of the remaining counties. The 1940
report surveyed 125 state and 25 federd prisons, including 3 county and 1 city prison that housed State
prisoners:3® There are no reports of industries operationsin juvenile facilities in any of these surveys.

Other governmenta reportsin this period, such as the Wickersham Commission report,4°
amilarly discuss prison indugtries only in the context of adult pend inditutions. The Prison Industries
Reorganization Adminigtration, established under the Nationa Indudtrial Recovery Act (NRA) of the
Roosevelt New Ded, explicitly limited membership under a voluntary compact with the NRA to
indudtrid programsin prisons.41

Lobbying References

One of the principa advocates of the state use system of prison industries was the Nationa
Committee on Prisons and Prison Labor. Following the enactment of the Hawes-Cooper Act of 1929,
the National Committee hosted a series of regiona conferences to discuss the Act'simplementation. A
review of the proceedings of these reports indicates that the representatives from government agencies
who attended the conferences were limited to those responsible for adult corrections#2 This
contemporaneous record, which shows what those affected by the law considered to be the scope of its
gpplication, clearly suggests that juvenile corrections was not considered affected by the federa prison
indudtries law. Of course, this may smply reflect the possibility thet there were no indudtrid activitiesin
juvenilefadlitiesa thetime. Morelikely, however, isthe posshility that juvenileindudrid activity was
limited and, in any case, had adopted the "sate-use’ system?3 for marketing its goods-thus it would not
be affected by the new law.

38 U.S. Bureau of Labor Statistics, Bulletin: Prison Labor in the United States, 1932. (No. 595, Aug. 1933).
39 Bureau of Labor Statistics, Prison Labor in the United States 1940. (Seria No. R. 1365, 1941).

40 National Commission on Law Observance and Enforcement (Wickersham Commission), Report on Penal
Institutions, Probation and Parole (1931) (Report No. 9).

41 Vernon Clarke, The Prison Labor Problem Under the NRA Administration and the Prison Compact (Office of
the National Recovery Administration, Division of Review, Work Materials No. 40, N.R.A. Organization Studies
Section, February 1936). See aso Attorney General's Survey of Release Procedures, Prisons(1940), 27-34
(discussion of "the"industrial prison™).

42 See, e.g., National Committee on Prisons and Prison Labor, New England Conference on State I nstitutional
Labor (1930); Eastern-Southern Conference on State Institutional Labor (1930).

43 The state-use system involves state correctional agency inmates who produce goods that are sold only to state
governmental buyers. Other industries"systems" include inmates who worked for private employers who paid
the state for their labor (the contract system). Goods produced by these correctional agency inmates are sold on
the open market. See Miller and Jensen, supra note 17; Miller and Grieser, supra note 1; Robinson, infra note 44.
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Other Prison-Labor Writings

Further confirmation that consideration of juvenile corrections was omitted in discussions of
prison industries comes from the leading academic treatise of this time on prison industries, Louis
Robinson's Should Prisoners Work, published in 1931. Dr. Robinson's book reviews the available,
federdly gathered data on prison industries and includes additiona informetion that he received from 18
dtates pursuant to a nationa survey asking about jail industria operations. Dr. Robinson does not
discussjuvenile corrections industries and, apparently, made no effort to determine if juvenile
corrections agencies had established industria operations.44

Juvenile Corrections Literature

The juvenile corrections literature indicates there was no clear definition of a separate juvenile
correctiona system that was distinguished from the adult syssem. To the extent that there was a Sate
goparatus over the individud juvenile indtitutions,#> it was likely to be subordinate to the adult
correctiond authority.46 1t was not until 1940, for example, that Caifornia adopted the Y outh
Corrections Act based on the model act issued by the American Law Ingtitute#” The conclusion that
adult and juvenile corrections were not perceived as differing entitiesis further bolstered by examination
of the Index to Legal Periodicals. For example, the Index for 1940-1943, under the heading
"Prisons” includes severd articles on the English borsta system. The 1943-1946 Index listing under
this heading aso contains severd articles on the borstd system and one article on "The Boys Home at
Reading, Pennsylvania” These inferences from the literature are supported by areview of asample of
gx dates legidation from the period in question. In thisreview, ILJfound three states with a centra
agency responsible for policy direction of both adult and juvenile corrections.48

The absence of a clear adminidrative digtinction between adult and juvenile corrections during
thistime period helps explain in large part why Congress made no reference to juvenile correctiona
industries. Thisblurring of digtinctions between the two types of correctiond systems means that

44 | ouis Robinson, Should Prisoners Work? (1931), 5-39.

45 See The American Law Institute Proceedings July 1, 1939 to June 30, 1940 (1941), 187 ("We have very few
states [where thereis a central authority] to manage and extend, if need be, the whole correctional system of
institutions.").

46 see Ellingston, infra note 49 at 669, who discusses the New Jersey Department of Institutions and Agencies
which "is believed to have more complete control over theindividual after conviction than any other state-wide
agency in the country.” The domination of the adult prison authorities over the juvenileinstitutionsisone
reason for the failure of their inclusion in the congressional debate. See Congressional Record, December 15,
1928, 674-677, (signatures to letter from correctional |eaders opposed to passage of Hawes-Cooper Act include
no juvenile facility administrators). Another reason is, of course, the seeming adoption of the state-use system
by juvenileindustries, thereby eliminating any impact from the proposed federal |egislation.

47 Comment, “ Adolescent Delinquency and the Y outh Correction Authority Act,” 20 Texas Law Review 754 (1942).

48  These stateswere Illinois, New Jersey, and Oklahoma. The other three states whose statutes were reviewed
were California, New Y ork, and Virginia.
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Congress probably assumed that the statutory term "prisoner” aso included youth held in adult
correctiond facilities.

Thisinterpretation is supported by other reports showing that many states held youth age 16 to
30 in reformatories4® The Wickersham Commission, for example, described asilludrative of the types
of facilities holding federd juvenile offenders, the Washington State Reformatory for youthful (not
juvenile) offenders, which even had alimited industrid program. The industries products were
consumed by ether the inditution or the state.0

ILJ sreview of asample of states laws found that juvenile court often terminated jurisdiction of
cases for persons 16 or younger. Of the Six states laws reviewed, in only two states did the juvenile
court exert jurisdiction past thisage.5! These findings aso support the inference from the literature that
the age of those persons held in adult reformatories included those aged 16 to 18. Indeed, one Sa€'s
laws authorized holding in atraining school female prisoners aged 12 to 30, who were convicted of
misdemeanors>2

Summary

Thisexamination of the statute’ s language explains why the congressona debate itself did not
discuss juvenile corrections industries. Juvenile corrections was not considered, even by corrections
professonds, to be adminidratively distinguishable from adult corrections. There is no reason,
however, to assume that Congress intended to include the two fields of corrections under the rubric of
“prisoners’ in the datutory language. Thefailure to congider the distinction, such asit was then, is not
the same as an affirmative intent to subsume juveniles into the prison or reformatory system of the
1930s.

49 “The Compact of Fair Competition for the Prison Industries of the United States of America,” approved by
Executive Order, April 19, 1934, contained aprovision, Article IV, prohibiting the employment of prisoners under
the age of 16 in any prison industry. This provision may suggest that there had been a problem with industries
employing such youth. The reformatory model, mixing juveniles and adults, continued until at least the 1940s.
See MacCormick, infra note 69, listing reformatories for youth in Ohio, New Y ork, Michigan, and California. See
also John R. Ellingston, “Y outh Correction: Institutional Facilitiesfor Treatment,” 9 Law & Contemporary
Problems 667, 669 (1942), who describes the New Jersey reformatory for youth.

50 National Commission, Child Report, infra note 64, at 102-103.
51 Theage at which juvenile corrections’ jurisdiction was terminated ranged between 18 and 21 in all these states.

52 Virginia Code of 1936 § 1961c. Conversdly, Illinois|aw seemed to authorize the juvenile court to sentence
chidren to adult penal institutions with the sole proviso that they not be housed or otherwise in contact with
adult offenders. Illinois Statutes Annotated § 19.096 (Jones 1934). See alsolllinois Statutes Annotated § 19.129
(Jones 1934) (“Any male person between the ages of ten and sixteen years may be sentenced . . . to the St.
Charles School for Boys. . . instead of the penitentiary or county jail . ...")
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ll. Interpreting Congressional Intent

Thefailure to find any explicit expresson or other indicator of congressond intent does not
necessarily conclude the andysis. The ambiguitiesin the Statutory language and legidative debate can
aso be cited as support for the contention that juveniles are not excluded from the statute. Of course,
asagenerd rule, crimind laws are meant to be strictly interpreted.53 However, this canon of statutory
congtruction follows examination of the policies promoted by the law.54 It is occasondly ignored where
"far noticg" of congressond intent is otherwise available>> Thus, the question remains what would
Congress have doneiif it had consdered juvenile correctiona industries>¢ The "extrgpolation” of
congressiond intent requires (1) determining at what purpose the law is directed and (2) examining how
juvenile correctiond industries in 1940 and today relate to that purpose.

Purpose of 18 U.S.C. § 1761

The legidative history is clear that Congress enacted 18 U.S.C. § 1761 to protect businesses
from competition usng unpaid inmate labor.>7 This concluson is derived from the long history of
lobbying effortsto limit the sde of prison-made goodsin interstate commerce, the severd governmental
reports detailed above studying the effects of prison labor competition on the private sector, and the
congressiond debate itself.

Correctiond industries was able to sdll its products at prices below those of the free market
because of the 13th Amendment to the Congtitution. The 13th Amendment prohibits involuntary
servitude except as "a punishment for crime whereof the party shdl have been duly convicted . . .." The
pend exception to the 13th Amendment was intended to authorize states to maintain prison work
programs that had been in existence since at least the 1820s.58 This unique correctiond authority has
been interpreted to mean that the labor of prison inmates "belongs' to the state—not to the inmate.

Hence, an employer-employee relaionship cannot exist when an inmate performs work for the
correctiona agency.>® It isthistheory of the ownership of inmate labor that is cited as judtifying the

53 Therule of lenity has been most recently applied in United States v. Thompson, 112 S. Ct. 2102 (1991). Seeaso
Hughey v. United States, 495 U.S. 411 (1990).

54 See Moskal v. United States, 498 U.S. 103 (1990) (court examination of statute's "motivating policies’ can
preclude application of rule of lenity). Seealso United Statesv. R.L.C., 112 S. Ct. 1329 (1992).

55 United Statesv. Kozminski, 487 U.S. 931 (1988) (purpose of rule of lenity to "promote fair notice"); Liparotav.
United States, 471 U.S. 419 (1985); United Statesv. Bramblett, 348 U.S. 503 (1955).

56 Numerous examples of a"what if" approach to legislative intent may be found. See, e.g., Smith v. United States,
113 S. Ct. 1178, 1183 (1993) ("had Congress explicitly considered the question we must now
decide. ...").

57 Harker v. State Use Industries, 990 F.2d 131 (4th Cir. 1993); Wentworth v. Salem, 548 F.2d 773 (8th Cir. 1977).
58  See Attorney General's Survey of Release Procedures, Prisons(Vol. 51940), 1-21.
59 Draper v. Rhay, 315 F.2d 193, 197 (Sth Cir.), cert. denied, 375 U.S. 915 (1963).
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nonpayment of wages to inmate workers.59 This same theory supports the nonpayment of income taxes
by inmates who are given "gratuity” paymentsin lieu of wages for performing work.61

An unpaid work force provides a distinct advantage to manufacturers. Correctiona industries
used this advantage in two ways. In some states, the correctional industries program was operated by
the state and sold its products to distributors, retailers, and the public. In other states, corrections
would contract with private manufacturers for the use of inmate [abor. The private firms would
supervise the inmates and sdll their products like any other manufacturer.62

Juvenile Corrections Industries

A review of the legd and correctiond literature published in the period 1930-1940 does not
provide any explicit descriptions of juvenile correctiond indudtries. This literature shows that the scope
of the juvenile correction system was itsdlf quite limited. Many states continued to incarcerate juveniles
with adult offenders, abait the latter were usudly under age 30. Thus, the numbers of youth in juvenile
indtitutions available for productive work was small.

The only direct reference to juvenile correctiona industries programsis a passing reference to
war production in the early 1940s under the Cdifornia Y outh Corrections Authority.63 Other writings,
however, dlow an inference that juvenile correctiond industries were present even earlier. For
example, the 1931 Wickersham Commission report on the federd juvenile justice system describes the
Idaho Industrid Training School for youth under the age of 18, with which the federal government
contracted for the care of juvenile offenders54 The Commission noted that this facility illusirated
vocationd programs found in Smilar juvenile inditutions. This facility’s program offered "indudtries [thet]
include blacksmithing, auto mechanics, plumbing, steam hegting, and dectricd inddlation.” Severd
other industries provided materias used in facility congiruction and repair, including the mason and
carpenter departments. The print shop provided al forms used by the fecility. Other shopsincluded the
tallor, laundry, and shoe shops. It is unclear what products were sold outside the facility, athough the
report states that "everything is consumed by the state."s>

60 Alexander v. SARA, Inc., 559 F. Supp. 42 (M.D. La), aff'd, 721 F.2d 149 (5th Cir. 1983).

61 See|RS Revenue Ruling 75-325 (1975); Private Rulings 7707282130A (1977), 8520111 (1985), 8717028 (1987),
8827044 (1988).

62 Seesupra note 43.

63 Karl Holton, “California Y outh Authority: Eight Years of Action,” 41 Journal of Criminal Law & Criminology 1,
3 (1950).

64 National Commission on Law Observance and Enforcement (Wickersham Commission), Report on the Child
Offender in the Federal System of Justice (1931) (Report No. 6).

65 Ibid. at 91.
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ILJ sreview of state laws supports the conclusion that juvenile correctiond industries were
common, but not in competition with the private sector. Cdifornia, for example, provided explicit
authority for juvenile correctiond industries which were authorized to sall goods to Sate government
purchasers.66 Oklahoma law required the superintendent of the state training school to provide afisca
report to include an account of moneys received from sde of goods manufactured in the indtitution. 67
New Jersey law, however, smply authorized the establishment of indudtria operations using “inmates of
al correctiona and charitable, hospitd, relief and training ingtitutions’” [emphasis added], without
more.58 Other writings indicate that smilar indtitutions and programs for juveniles existed in many other
dates, including New Y ork.69 Mogt of these programs were defined as "training” programs rather than
industrial operations.”® However, vocationd training programs then often used "training by absorption”
rather than formd training per se.’1 In practice then, training was probably accomplished through
participation in productive work.

Thislimited literature suggests that juvenile correctiona industries was not perceived as athreet
to the private sector. 1ts"success' with the ate-use syssem made it irrdlevant to efforts to prevent
enactment of laws providing federal enforcement of the state-use system approach. At the sametime,
juvenile corrections industries was using unpaid workers in productive settings. The capacity to
compete with the private sector was clearly present. Had there been significant competition with the
private sector, Congress would have explicitly discussed including the juvenile corrections industries
under 18 U.S.C. § 1761.

Modern Juvenile Corrections: Relevant Differences Between
Adult and Juvenile Corrections

The juvenile corrections comparisons to adult corrections that existed in 1940 may not be true
today. For example, state laws authorizing juvenile corrections to hold youth until the age of 18 or 21

66 Cal. Code § 1124 (Deering 1938).
67 Okl. Stat. Tit 10 § 249 (1941).
68 N.J. Rev. Sat. § 30:4-92.

69 Austin MacCormick, “Existing Provisions for the Correction of Y outhful Offenders,” 9 Law & Contemporary
Problems, 591, 593 (1942), citesthe New Y ork State Vocational Institution at West Coxsackie.

70 See, e.g., NewYork Corrections Law § 300 (1937), providing for “the employment of such women...for the
purpose of teaching such women a useful trade or profession” and authorizing “reasonable compensation” for
their work.

71 See e.g., Maurice C. McCann, “Training of Delinquentsin Certain Middle Western Industrial Schools,” 31
Journal of Criminal Law 589, 592 (1941).
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may not have been as widely adopted then asthey are today.’2 One may infer this from the multiple
reports at that time on adult reformatories holding youth age 16 to 30.73

The most important difference today is the distinction between adult corrections as part of the
date crimina law process and juvenile corrections under the state's civil law authority.”4 Thishas
important implications since the 13th Amendment's pend servitude exception may not gpply to juvenile
corrections. The implication of nonapplicabililty of the 13th Amendment isclear: juvenile corrections
cannot use unpaid inmate labor, thereby diminating the problem at which 18 U.S.C. § 1761 is directed.

The argument for the nonapplicability of the pend servitude exception is that juvenile offenders
are found to have committed delinquent acts under acivil law theory of law. They are not "convicted of
[a] crime" for which punishment may beimposed. The didtrict court opinion in King v. Carey, holding
that the Fair Labor Standards Act applies to youth in aNew Y ork juvenile facility, > implicitly accepts
this contention. 76

The counter argument is that juvenile law has been changing in the past decade so thet crimina
law principles now goply in juvenile correctiond law. For example, the Washington state Juvenile
Jugtice Act of 1977 authorizes punishment of juvenile offenders.”” Similar provisons are found in the
[llinois Juvenile Court Act.”® Thus, the argument is that Smply labeling a cause of action as civil or
crimina ignores the redities that underlie the action. This argument was accepted in Santiago v. City
of Philadelphia, where the federd didtrict court, in dismissing a defense motion for summary judgment,
held that it required a full record to determine whether the judtification for detaining the juvenile plantiffs
was civil or crimind in nature, irrespective of the civil law labd for juvenile court proceedings.”™ A

72 See Linda Szymanski, “ Extended Age of Juvenile Court Jurisdiction Statutes Analysis (1992 Update)” (National
Center for Juvenile Justice, 1993) (26 states and the District of Columbia authorize detention as ajuvenile until
age 21; two states authorize detention until age 25; 15 states authorize detention to ages 18 to 20).

73 See supra note 49 and accompanying text.

74 Whatever theoretical differences were recognized in 1940 between acivil or criminal law basis for juvenile court
proceedings, such differences were much less significant for correctional programming.

75 Kingv. Carey, 405 F. Supp. 41 (W.D.N.Y. 1975), is the sole reported decision applying the Fair Labor Standards
Act to youthinjuvenile correctional facilities. The King decision has been favorably cited by courtsin other
types of litigation in explaining the scope of the 13th Amendment. See, e.g., United Statesv. Lewis, 649 F. Supp.
1109 (W.D. Mich. 1986) (criminal prosecution). The crux of the King decision liesin its analogy to persons
civilly committed to mental institutions, citing Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973); Weidenfeller v.
Kidulis, 380 F. Supp. 445 (E.D. Wisc. 1974); Wyatt v. Stickney, 344 F. Supp. 373 (N.D. Ala. 1972), aff'd sub nom
Wyatt v. Aderhalt, 503 F.2d 1305 (5th Cir, 1975).

76 Numerous federal courts reviewing the applicability of the Fair Labor Standards Act to inmate |abor have
explicitly contrasted it with 18 U.S.C. § 1761. See, e.g., Harker v. State Use Industries, 990 F.2d 131 (4th Cir 1993);
Wentworth v. Salem, 548 F.2d 773 (8th Cir. 1977).

77 Washington Revised Code § 13.40.010. Seeln re Erickson, 604 P.2d 513 (Wash. Ct. App. 1979).

78 705 |LLS405/5-33 (“necessary to ensure the protection of the public from the consequences of criminal activity
of the defendant.”) See also Appendix I1.

79 435F. Supp. 136 (E.D. Pa 1977).
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number of state courts have agreed with the Santiago decision that quas-crimind juvenile proceedings
are potentially within the scope of the 13th Amendment's penal exception.80

None of these decisions provide an extended discussion of the severa issues presented here.
The King court's smpligtic labding of juvenile deinquency proceedings as acivil law action assumesiits
legd condusion.8 On the other hand, the courts regjecting the King approach dso fail to adequately
explain their rulings. For example, the Santiago ruling does not explain its bass for ruling thet "the
judtification for confining juveniles should determine the gppropriateness of work assgnments.®2 No
opinion discusses congressiond intent in adopting the 13th Amendment. For example, rulings that
probation orders requiring juveniles to provide community services3 may be explained as andogies to
traditional court powers, such as those in equity, to order actions that could be categorized as forced
labor.

One recent student note reviewing these cases contends that the test for whether the 13th
Amendment exception applies should be whether the state juvenile court process provides due process
guarantees available in adult court proceedings84 This postion is not dtogether appropriate. Due
process guarantees differ consderably between lesser misdemeanants and serious felons; the only
congtant being where conviction results in a sentence of imprisonment.85

An dternative approach is to focus on the results of ajuvenile offender's dispostion. If the
results are sngularly of acivil nature, such asincarceration for purposes of treetment,86 then the 13th
Amendment exception for pend involuntary servitude is not applicable. But if the results are quas-
crimind, in part or whole, such as for punishment or incapacitation, then the 13th Amendment exception

80 |n the matter of S.C., 790 SW.2d 766 (Tex. Ct. App. 1990); In re Erickson, 604 P.2d 513 (Wash. Ct. App. 1979).
Seealso M.IW. v. State, 210 S.E.2d 842 (Ga. Ct. App. 1974).

81 The simplelabeling approach of the King court ignores the rather complex statutory scheme lying underneath.
For example, compare the numerous state |aws stating that ajuvenile disposition is not to be considered a
criminal conviction, e.g., Alabama Code § 15-19-7; Connecticut General Statutes Annotated § 54-76k, with other
state laws mandating consideration of an offender's juvenile record in setting sentence in adult court. See Neal
Miller, “Review of State Sentencing Laws' Use of Juvenile Records’ (unpublished 1994) (at |east 23 states require
such use and an additional 20 states authorize discretionary use).

82 Santiago, at 157.

83 M.JW.v. State, 210 S.E.2d 842 (Ga. Ct. App. 1974).

84 Comment, “The Thirteenth Amendment and the Juvenile Justice System,” 83 Journal of Criminal Law &
Criminology 614 , 634 (1992) (emphasizing the availability of jury trial).

85  Theonly due process guarantee that relies upon the possibility of incarceration is that of the right to counsel.
See Argersinger v. Hamlin, 407 U.S. 25 (1972) (misdemeanor conviction that resultsin jail term must have
appointed counsel).

86  Compare Nelsonv. Heyne, 491 F.2d 352 (7th Cir.), cert. denied, 417 U.S. 976 (1974) (incarcerated juveniles have
right to rehabilitative treatment under Indianalaw); Morgan v. Sproat, 432 F. Supp. 1130 (S.D. Miss. 1977) (right
to treatment) with Santanav. Collazo, 714 F.2d 1172 (1t Cir. 1983), cert. denied, 466 U.S. 974 (1984) (noright to
rehabilitative treatment).
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gpplies. A focuson the results of the juvenile law process seems cong stent with the purposes behind
the 13th Amendment's exception for pena labor.

Summary

The examination of the policies underlying 18 U.S.C. § 1761 show that in 1940 they
theoretically were gpplicable to juvenile corrections industries. However, these programs were not so
numerous, or in direct competition with the private sector, for Congressto explicitly note them inits
floor debate. These policies are relevant today in states where the 13th Amendment permits juvenile
corrections to employ itsinmates in industries work without pay. However, in states where non-punitive
or rehabilitative gods are the badis of the juvenile corrections system, juvenile corrections may not
establish industries subject to the purposes and reach of 18 U.S.C. § 1761.

Appendix Il detailswhich states juvenile justice laws may be categorized for purposes of 18
U.S.C. § 1761 as quasi-crimind. Theseinclude state laws that provide for quas-crimina gods of the
juvenile justice system, laws requiring use of quas-crimind criteriain setting digpogitions (sentences),
and those providing quas-crimind sanctions for serious juvenile offenders given indtitutiona digpositions.

I11. Consequencesof 18 U.S.C. § 1761 Coverage or Non-Coverage

The conclusion that coverage under 18 U.S.C. § 1761 depends upon whether there are quasi-
crimina aspects to juvenile corrections incarceration means that some juvenile corrections industries
may be covered by thislaw, while others will not be. States that are covered by 18 U.S.C. § 1761 will
then have to determine whether they wish to participate in the certification program authorized by
subsection (c). If they are not covered by the federa law, their industries programs may be covered by
other federa laws regulating workplaces.

18 U.S.C. § 1761 Applies

If 18 U.S.C. § 1761 potentidly appliesto juvenile corrections industries, two questions arise.
Fird, what activities may these indudtries programs engage in without violating the federd law? Second,
what does subsection (€) require of states that wish to sall inmate-made goods in interstate commerce?
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Authorized Activities Under 18 U.S.C. § 1761

ILJs experience with adult prison industries programs shows that many adminigrators il are

not fully aware of what they can and cannot do. For example, prison industries under federal law can

87

Sdl goods within an intrastate market to any buyer authorized under state law.

Sdl goods across dete lines to other governmentd bodies, including loca governments
or school boards.88

Sl to federd governmenta buyers where the products are sold from inventory, not
specidly produced for the federal government buyer.8°

Sl services to any buyer regardless of interstate or intrastate location (services are not
covered by the federd prohibition againgt interstate transportation of goods, wares, or
merchandise).

Barred Activities

Correctiond industries administrators are barred by federa law from

Sdling goodsin interstate commerce, i.e., to buyersin other states.
Sdling to federd agencies goods that are produced pursuant to a contract.

Other Consequences of 18 U.S.C. 8 1761(a)

Because gpplication of 18 U.S.C. § 1761 is congruent with involuntary inmate |abor, numerous

federd laws have explicitly taken the unique status of inmate workers into account. Under these laws

Federa incometax is not collected against wages paid to inmate workers where the
wage isagratuity.90

The federd FICA isnot collected from inmates.91

Federd socid security tax is not collected from inmates in pend inditutions.92
Federal Medicare deductions are not taken from inmates.®3

87

88
89
90
91
92
93

State law restrictions on juvenile correctional industries are not addressed here. These restrictions may be
specifically directed at juvenile correctional industries or may derive from more general legislation. See, e.g.,
Louisiana Revised Statutes 8 39:370.1 (regulation of state agency competition with private sector).

18U.SC. § 1761(h).

48 CFR. § 52.222-3(C).

See IRS Ruling 75-325 (1975).

See26 U.SC.§ 3121(7)(F)(ii); (26 U.SC. § 3121(b)(6)(A) (federal prison inmates).
42 U.SC. § 410(2)(6)(D)(i). Seedso42 U.S.C. § 410(H)(6)(A) (federal prisoners).
42 U.SC. § 410(p)(2)(B).
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The specid status of inmate workers dso has other results, including the categorization of
civilian supervisors as line workers, This means thet the Fair Labor Standards Act provisons for
trestment of supervisory saff as exempt from overtime provisons s ingpplicable to civilian supervisors
of inmate workers.®4 Similarly, dvilian supervisors are to be paid for meal times when they have a
continuing respongility for supervisng the inmate workers during lunch.

18 U.S.C. 8 1761(c)'s Exception

Certification under 18 U.S.C. § 1761(c) permits correctiona industriesto sell their goodsin
interstate commerce to private buyers. This authority is conditioned upon paying the inmate workers
wages that are comparable to those paid to private sector workers performing smilar work. One
problem with this requirement is that inmate workers do not have work experiences or skillsthat are
comparable to those of competing private sector workers. Hence, atraining differentia is required that
is less than the prevailing wage in the relevant industry. A second condition of certification is providing
fringe benefits to the inmate workers, within the range ordinarily provided free world workers. The
most important implication of this requirement is that industries workers must be covered by aworkers
compensation plan.?> A third condition of certification is that enforced deductions from inmate wages
for authorized purposes shall not exceed 80 percent of the total wages.

Nonapplicability of 18 U.S.C. § 1761: Rehabilitative Juvenile
Industries Work

Not al juvenile corrections agencies operate under laws establishing punishment asa god for
the agency. Thus, juvenile correctiond industries established by these agencies are not covered by the
13th Amendment's exemption for inmate labor as involuntary servitude. The result isthat other federd
laws such asthe Fair Labor Standards Act (FLSA) provision for a minimum wage may apply to juvenile
workers in these states, depending upon whether the work in question can be termed to be pursuant to
"performing tasks as anormd part of a program of treatment, rehabilitation, or vocationd training."96
Such tasks are not considered to be "work™ under the regulations.®” However, industrid work that
emphasizes production rather than training would not seem to qudify for this exemption from the FLSA.
Thiswould include juvenile industries programs run by private sector companies or employers. The

94 Wage and Hour Division Ruling of May 18, 1988 for Texas Department of Correctionsinterpreting 29 CFR § 541.1
and 541.2.

95 Seediscussion in “Court Actions and Standards |mpacting Prison Industries,” in Robert Grieser, Neal Miller, and
Gail Funke, Guidelines for Prison Industries (Washington, D.C.: National Institute of Corrections, 1984), 93, 108
110.

96 \Wage and Hour Division, Letter Ruling May 23, 1968, Fair Labor Standards Handbook, Appendix 11, p. 14
(1990).

97 Wage and Hour Division Opinion WH-245 (1973).
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difficulty will be in drawing the line between work that emphasizes treetment-related goals and either
cost-saving or production goals.98

At the same time, the severd federa tax laws that provide exemptions for inmate workers will
aso be gpplicable to the juvenile workers. This contradiction in application of federa laws directed at
the workplace must be adminigratively reconciled. The smplest way to accomplish such reconciliation
isfor the juveniles to be employed by a private employer, who would not be questioned if they were
amply to report juvenile inmates as workers without showing their inmeate satus.

Other Work Site Regulations

Both certified and non-certified industries are subject to other federd and State laws regulating
work gtes. These include laws such as Occupationa Safety and Hedlth Act®® or laws regulating the use
of hazardous meterias in the workplace.100

98  See cases cited supra note 75.

99 29U.SC. § 651 et seq. Comparable state laws have been held applicable to prison work programs. See, e.g.,
Brewington v. Department of Corrections, 447 SW.2d 1184 (La. Ct. App. 1984 (duty to provide safe workplace).
But see Michigan Attorney General Opinion No. 6485 (December 23, 1987) (prison inmate workers not covered
by state OSHA).

100 E.g., Toxic Substance Control Act, 15 U.S.C. § 2601 et seq.; Resource Conservation and Recovery Act, 42 U.S.C.
§ 6901 et seq.; Comprehensive Environmental Response Compensation and Liability Act, 42 U.S.C. 8 9601 et seq.
See generally, Neal Miller, “ The Handling of Hazardous Materials by Correctional Industries: Worker Safety,
Environmental Protection, and Product liability Legal Issues,” in Tom Crim and Neal Miller, 1990 Update:
Guidelinesfor Prison Industries (Washington, D.C.: National Institute of Corrections, 1990), 161.
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Appendix Il: Exhibit of State L aws Establishing
Quasi-Criminal Goalsfor Juvenile Corrections

Statutory Goals And Related Laws

Crime
Hold Protect Other” Seriousnesy/

STATE Punish | Accountable | Public Safety Goals Disposition
Alabama X x1
Arkansas X X2
California X X X
Colorado X
Delaware X
Florida X X
Georgia X
Hawaii X
Idaho X X
llinois X x3
Indiana X x4
lowa X
Kansas X
Louisiana X
Maine X
Minnesota X X X®

States that have statutory provisions emphasizing rehabilitation goals for juvenile corrections that might,
nonetheless, be interpreted by a court to also provide quasi-criminal purposes (based on references to public
safety) include Maryland, Nebraska, New Hampshire, North Dakota, Pennsylvania, Rhode Island, Tennessee,
Vermont, Virginia, and Wisconsin. .

1 Preserve public peace.
2 Sanctions consistent with seriousness of offense.

3 Juvenileswho are adjudicated habitual juvenile offenders are required to be sentenced to a period of
incarceration.

4 Enforcelegal obligations children have to society.
Maintain integrity of substantive law prohibiting certain behavior.
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Crime
Hold Protect Other” Seriousness/
STATE Punish | Accountable | Public Safety Goals Disposition

Montana X

New Jer sey X

New York X6

North Carolina X x7

Ohio X
Oklahoma X

Texas X

Utah X X

Washington X X X

States that have statutory provisions emphasizing rehabilitation goals for juvenile corrections that might,
nonetheless, be interpreted by a court to also provide quasi-criminal purposes (based on referencesto public
safety) include Maryland, Nebraska, New Hampshire, North Dakota, Pennsylvania, Rhode Island, Tennessee,
Vermont, Virginia, and Wisconsin. .

6 Protection of the community.
7 Dispositions to reflect seriousness of offense, degree of culpability, and prior record.
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Appendix I11: Federal Child Labor Laws

The Fair Labor Standards Act establishes standards for the working conditions of minors who
are either ages 14 to 16 yearsold or 16 to 18 years old.

Ages14to 16

Minors age 14 to 16 are dlowed to work in nonagricultura occupations that are not deemed
hazardous and do not interfere with schooling or hedth. The Department of Labor (DOL ) regulations,
29 C.F.R. 8 570.34(a), specify the types of jobs that are not deemed hazardous. Theseinclude:

Office and clericd work

Clean up work, including use of vacuum cleaners and floor waxers

Kitchen and other work involved in preparing and serving hot food

Automohile servicing, including digpensing gasoline, car cleaning; but not work involving
use of machinery

Minors may not work at employment that involves (29 C.F.R. § 570.33(a-¢€) - 34(b))

Manufacturing in locations where goods are manufactured

Operetion of any power driven machinery other than office machines
Operation of motor vehicles

Outs de window washing

Use of power driven food dicers and grinders and battery type mixers
Work in freezers and meat coolers

Work in warehouses except office and clerica work

Loading and unloading goods from trucks

Maintenance and repair of machinery

The hours of work are restricted for minors (29 C.F.R. 8 570.35(a)). Within the limitation that

they may work only outside school hours, the total number of hours worked may not exceed

40 hours when school not in sesson
18 hoursin any one week when school in session.
8 hours in one day when school not in sesson
3 hoursin one day when school in session
Minors may not work during the hours between 7 p.m. and 7 am., except in summertime when
they may work up to 9 p.m.

The regtrictions have one exception. Work training programs may employ minors during the
school day when the employer certifies that the employment will not interfere with the minor's heglth and
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well being. The statement must be countersigned by the minor's school principd that the work will not
interfere with the minor's schooling (29 C.F.R. § 570.35(b)).

Ages16to0 18

Minors age 16 to 18 cannot work at

Motor vehicle driver or outside helper, except if the vehicle weight does not exceed
6000 pounds and the driving is restricted to daylight hours

Work that involves operation of power driven woodworking machines, except for
machines where the work involves placing of materids on a moving chain, or a hopper
or dide for autometic feeding

Operator of moving equipment, including high lift truck

Riding on amanlift or freight elevator, except for freight eevators operated by an
operator

Operating or assisting to operate power driven paper products machines

Operator or helper on power driven fixed or portable machines except those with
automatic feed and gection

Work involving roofing operations

Work involving rolling machines, pressing or punching meachines, and bending machines

Certain occupations have exceptions tied to participation in apprenticeship programs (29
C.F.R. §570.50(b)(c)). Student-learners may dso be exempted from certain exclusons where they
are enrolled in acourse of study and training in a cooperative vocationa program operated by a state or
local educationa authority and other requirements (29 C.F.R. § 570.70(c)).

Certificates of Age

Employers must provide proof of age for al minorsthey employ. Certificates of age are issued
by the U.S. Department of Labor and state counterparts. These certificates must be kept on file and be
returned to the issuing agency when the employment ends (29 C.F.R. 8 570.7). The certificate lists (29
C.F.R. §570.6):

Name and address

Place and date of birth

Sex

Sgnature of minor

Parent or guardian information
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Appendix Il: Exhibit of State L aws Establishing
Quasi-Criminal Goalsfor Juvenile Corrections

Statutory Goals And Related Laws

Crime
Hold Protect Other* Seriousnesy/
STATE Punish | Accountable | Public Safety Goals Disposition
Alabama X x1
Arkansas X X2
California X X X
Colorado X
Delaware X
Florida X X
Georgia X
Hawaii X
|daho X X
linois X X3
Indiana X x4
lowa X
Kansas X
Louisiana X
Maine X
Minnesota X X X
Crime
Hold Protect Other Seriousness/
STATE Punish | Accountable | Public Safety Goals Disposition

* Statesthat have statutory provisions emphasizing rehabilitation goals for juvenile corrections that might,
nonethel ess, be interpreted by a court to also provide quasi-criminal purposes (based on references to public
safety) include Maryland, Nebraska, New Hampshire, North Dakota, Pennsylvania, Rhode Island, Tennessee,
Vermont, Virginia, and Wisconsin. .

1 Preserve public peace.

2 Sanctions consistent with seriousness of offense.

3 Juveniles who are adjudicated habitual juvenile offenders are required to be sentenced to a period of incarceration.

4 Enforce legal obligations children have to society.

5 Maintain integrity of substantive law prohibiting certain behavior.
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Montana X

New Jer sey X
New York x6

North Carolina X X7

Ohio X
Oklahoma X

Texas X
Utah X X

Washington X X X

* Statesthat have statutory provisions emphasizing rehabilitation goals for juvenile corrections that might,
nonethel ess, be interpreted by a court to also provide quasi-criminal purposes (based on referencesto public
safety) include Maryland, Nebraska, New Hampshire, North Dakota, Pennsylvania, Rhode Island, Tennessee,
Vermont, Virginia, and Wisconsin. .

6 Protection of the community.

7 Dispositions to reflect seriousness of offense, degree of cul pability, and prior record.
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